ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

January 28, 2004

Ms. Charlotte L. Staples

Taylor Olson Adkins Sralla Elam
6000 Western Place, Suite 200
I-30 at Bryant-Irvin Road

Fort Worth, Texas 76107-4654

OR2004-0611

Dear Ms. Staples:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 195090.

The City of Richland Hills (the “city”), which you represent, received a request for nine
categories of information related to various named individuals, including those individuals’
personnel files. You state that you will release some responsive information to the requestor.
You claim that portions of the remaining requested information are excepted from disclosure
under sections 552.101, 552.117, and 552.130 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative
sample of information.'

The information at issue includes medical records, access to which is governed by the
Medical Practice Act (the “MPA”), Occ. Code §§ 151 .001-165.160. Section 159.002 of the
MPA provides in part:

'We assume that the sample of records submitted to this office is truly representative of the requested
records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records letter does
not reach, and therefore does not authorize the withholding of, any other requested records to the extent that
those records contain substantially different types of information than that submitted to this office.
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in Section
159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). Medical records must be released upon the patient’s signed,
written consent, provided that the consent specifies (1) the information to be covered by the
release, (2) reasons or purposes for the release, and (3) the person to whom the information
istobereleased. Id. §§ 159.004, .005. Section 159.002(c) also requires that any subsequent
release of medical records be consistent with the purposes for which the governmental body
obtained the records. Open Records Decision No. 565 at 7 (1990). Medical records may be
released only as provided under the MPA. Open Records Decision No. 598 (1991). We
have marked the information that constitutes medical records and may only be released in
accordance with the MPA.

Next, we note that the submitted documents include a Texas Peace Officer’s Accident Report
form, which is subject to chapter 550 of the Transportation Code. Section 550.065(b) of the
Transportation Code provides that, except as provided by subsection (c), accident reports are
privileged and confidential. See Transp. Code § 550.065(b). Section 550.065(c)(4) provides
for the release of accident reports to a person who provides two of the following three pieces
of information: (1) date of the accident; (2) name of any person involved in the accident;
and (3) specific location of the accident. See Transp. Code § 550.065(c)(4). In this instance,
we find that the requestor has not provided the city with two of the three pieces of required
information under section 550.065(c)(4). Accordingly, we conclude that the city must
withhold the accident report form that we have marked pursuant to section 550.065(b) of the
Transportation Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” This
section encompasses information made confidential by other statutes. You claim that
information pertaining to one of the named individual’s participation in the Texas Municipal
Retirement System is made confidential under section 855.115(a) of the Government Code.
Section 855.115(a) protects certain information contained in records that are in the custody
of the retirement system concerning an individual member, retiree, annuitant, or beneficiary.
The documents at issue are in the custody of the city, not the retirement system. Thus, we
conclude that the city may not withhold any records pursuant to section 552.101 of the
Government Code in conjunction with section 855.115(a) of the Government Code.
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Employee W-4 forms are excepted from disclosure under section 552.101 of the Government
Code in conjunction with section 6103(a) of title 26 of the United States Code. Open
Records Decision No. 600 (1992). The city must therefore withhold the submitted W-4
forms under section 552.101 of the Government Code.

The documents at issue also includes an Employment Eligibility Verification, Form I-9.
Form I-9 is governed by title 8, section 1324a of the United States Code, which provides that
the form “may not be used for purposes other than for enforcement of this chapter” and for
enforcement of other federal statutes governing crime and criminal investigations. 8 U.S.C.
§ 1324a(b)(5); see 8 C.F.R. § 274a.2(b)(4). Release of this document under the Public
Information Act (the “Act”) would be “for purposes other than for enforcement” of the
referenced federal statutes. Accordingly, we conclude that the submitted Form I-9 must be
withheld under section 552.101 and may only be released in compliance with the federal laws
and regulations governing the employment verification system.

Next, we note that some of the information is protected by common-law privacy.
Common-law privacy protects information if (1) the information contains highly intimate or
embarrassing facts the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Industrial
Foundation v. Texas Industrial Accident Board, 540 S.W.2d 668, 685 (Tex. 1976). The
types of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation includes information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683.

This office has determined that some personal financial information is highly intimate or
embarrassing and thus meets the first part of the Industrial Foundation test. See Open
Records Decision Nos. 600 (1992) (Employee’s Withholding Allowance Certificate;
designation of beneficiary of employee’s retirement benefits; direct deposit authorization,
and forms allowing employee to allocate pretax compensation to group insurance, health care
or dependent care), 545 (1990) (deferred compensation information, mortgage payments,
assets, bills, and credit history), 523 (1989). However, where a transaction is funded in part
by the state, it involves the employee in a transaction with the state and is not protected by
privacy. Thus, information about the essential features of an employee’s participation in a
group insurance program funded in part by the state involves him in a transaction with the
state and, therefore, is not excepted from disclosure by a right of privacy. On the other hand,
information relating to an employee’s choice of insurance carrier and his election of optional
coverages is confidential under the right of privacy. Id. at 10-11. Similarly, this office has
determined that information revealing the personal financial decision to voluntarily have
certain deductions made from an employee’s paycheck meets the Industrial Foundation test.
Open Records Decision No. 545 (1990). We have marked the personal financial information
that is excepted from disclosure under section 552.101 and common-law privacy.
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Section 552.117(a)(1) excepts from disclosure the home address and telephone number,
social security number, and family member information of a current or former employee of
a governmental body who timely requests that this information be kept confidential under
section 552.024 of the Government Code. Whether a particular item of information is
excepted from disclosure under section 552.117(a)(1) must be determined at the time the
governmental body receives the request for information. See Open Records Decision
No. 530 at 5 (1989). Thus, the city may only withhold information under
section 552.117(a)(1) on behalf of a current or former employee who made a request for
confidentiality under section 552.024 prior to the date of the city’s receipt of this request for
information. The city may not withhold information under section 552.117(a)(1) on behalf
of a current or former employee who did not make a timely election under section 552.024
to keep the information confidential. We have marked the information within “TAB 1” that
the city must withhold under section 552.117(a)(1) if the person to whom the marked
information pertains timely elected under section 552.024 to keep the
information confidential.

Regardless of the applicability of section 552.117(a)(1), the subject individual’s social
security number may be excepted from disclosure pursuant to section 552.101 of the
Government Code in conjunction with the 1990 amendments to the federal Social Security
Act, 42 U.S.C. § 405(c)(2)(C)(viii)(I). These amendments make a social security number
confidential if it was obtained or is maintained by a governmental body pursuant to any
provision of law enacted on or after October 1, 1990. See Open Records Decision No. 622
at 2-4 (1994). We have no basis for concluding that the social security number in question
is confidential under section 405(c)(2)(C)(viii)(I) of title 42 of the United States Code. We
caution the city, however, that section 552.352 of the Government Code imposes criminal
penalties for the release of confidential information. Prior to releasing any social security
number, the city should ensure that it was not obtained and is not maintained by the city
pursuant to any provision of law enacted on or after October 1, 1990.

Section 552.117(a)(2) excepts from public disclosure the home address, home telephone
number, and social security number of a peace officer, as defined by article 2.12 of the Code
of Criminal Procedure, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer complies with section 552.024
or 552.1175 in electing for the confidentiality of such information. You state that the
individual who is the subject of the information submitted as “TAB 2” is a peace officer.
Thus, the city must withhold the information we have marked in “TAB 2” under
section 552.117(a)(2) of the Government Code.

Finally, section 552.130 of the Government Code prohibits the release of information that
relates to a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state or a motor vehicle title or registration issued by an agency of this state. See Gov’t Code
§ 552.130. Accordingly, the city must withhold the information we have marked pursuant
to section 552.130 of the Government Code.
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In summary, we conclude the medical records we have marked may only be released in
accordance with the MPA. The accident report form we have marked must be withheld
pursuant to section 550.065(b) of the Transportation Code. The city must withhold the
" following information pursuant to section 552.101 of the Government Code: (1) Employee
W-4 forms; (2) the Employment Eligibility Verification, Forms I-9; and (3) the information
we have marked under common-law privacy. We have marked the information that the city
may be required to withhold from “TAB 1” under section 552.117, but only if the employee
whose information is at issue timely elected to keep such information confidential.
Regardless of the applicability of section 552.117(a)(1), the city may be required to withhold
the social security number in “TAB 1” under federal law. We have also marked the
information the city must withhold from “TAB 2” in conjunction with section 552.117. The
city must also withhold the information we have marked under section 552.130 of the
Government Code. The remaining information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney gerneral expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at (877) 673-6839.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
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body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411 (Tex.
App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

Gl Sizrr—

Sarah 1. Swanson
Assistant Attorney General
Open Records Division

SIS/Imt

Ref: ID# 195090

Enc. Submitted documents

c Mr. Michael Simmons
6306 Debbie Circle

Rowlett, Texas 75089
(w/o enclosures)





