GREG ABBOTT

March 2, 2004

Mr. Michael Greenberg
Assistant General Counsel
Texas Department of Health
1100 West 49* Street
Austin, Texas 78756-3199

OR2004-1573
Dear Mr. Greenberg:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 196986.

The Texas Department of Health (the “department”) received a request for the
following: 1) any information between the department and the Food and Drug
Administration regarding colon hydrotherapy and 2) any and all information regarding
colon hydrotherapy for a specified time period. You claim that the information is excepted
from disclosure under sections 552.101, 552.103, 552.107, 552.130, 552.136, and 552.137
of the Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.'

Initially, we note that most of the information you have submitted to us for review is
identical to information that was the subject of a previous ruling from this office. In Open
Records Letter No. 2003-8106 (2003), we reviewed a request that the department received
relating to colon hydrotherapy. Because the facts and circumstances surrounding our
previous ruling do not appear to have changed, to the extent that the present request seeks

! We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to
this office.
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information on which we have previously ruled, you must comply with our prior ruling in
regards to this information. See Open Records Decision No. 673 at 6-7 (2001) (criteria for
previous determination regarding cases when requested information is precisely the same
information as was addressed in a prior attorney general ruling).

Next, we will address your claim that some of the requested information is excepted from
disclosure pursuant to federal law. You state that the United States Food and Drug
Administration (FDA) contracts with the department to conduct inspections under authority
of federal law and that the inspections are conducted by department employees who are
commissioned officers of the FDA. You inform this office that the inspection reports created
by the department are then submitted to the FDA. You assert that the FDA has informed the
department that the reports and any information obtained from the inspections are
confidential pursuant to 21 U.S.C. § 301 and 21 U.S.C. § 331(j). These provisions provide
that the Federal Food, Drug, and Cosmetic Act prohibits the disclosure of certain confidential
information, such as trade secrets acquired in an official capacity. You also refer to
section 20.85, title 21, of the Code of Federal Regulations, which states:

Any Food and Drug Administration records otherwise exempt from public
disclosure may be disclosed to other Federal government departments and
agencies, except that trade secrets and confidential commercial or financial
information prohibited by 21 U.S.C. § 331(j), 42 U.S.C. § 263g(d) and 42
U.S.C. § 263i(e) may be released only as provided by those sections. Any
disclosure under this section shall be pursuant to a written agreement that the
record shall not be further disclosed by the other department or agency except
with the written permission of the Food and Drug Administration.

You assert that these federal provisions also prohibit this office from reviewing any
documents that may be responsive to this request. Since you have not provided this office
the documents at issue for review, we are unable to make any determination regarding such
documents.

We now turn to the submitted information, which is not subject to a prior ruling from this
office. We note that portions of the remaining submitted information are subject to
section 552.022 of the Government Code. Section 552.022 provides that:

the following categories of information are public information and not
excepted from required disclosure under this chapter unless they are expressly
confidential under other law:

(1) a completed report, audit, evaluation, or investigation made
of, for, or by a governmental body, except as provided by
Section 552.108,;
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(17) information that is also contained in a public court record.

Gov’t Code § 552.022(a)(1),(17). The remaining submitted documents include completed
reports that must be released to the requestor unless they are confidential under other law or
are excepted from disclosure under section 552.108 of the Government Code.? In addition,
the remaining submitted information contains a document that is encompassed by
section 552.022(a)(17) and must be released to the requestor, unless it is confidential under
other law. We have marked the types of documents that must be released under
section 552.022(a)(1) and (17). You contend that the completed reports and the public court
record at issue are excepted from disclosure under section 552.103. However, because
section 552.103 is a discretionary exception to disclosure, it is not other law that makes
information expressly confidential for purposes of section 552.022(a). See Dallas Area
Rapid Transit v. Dallas Morning News, 4 S.W.3d 469 (Tex. App.—Dallas 1999, no pet.)
(governmental body may waive section 552.103); Open Records Decision Nos. 663 (1999)
(governmental body may waive section 552.103), 522 at 4 (1989) (discretionary exceptions
in general). Thus, the department may not withhold the completed reports or the public court
record under section 552.103 of the Government Code. Because your other claimed
exceptions do not apply to the section 552.022(a)(17) information, we conclude that the
department must release this information in its entirety. However, we will address your other
claimed exceptions with respect to the completed reports.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” This
section encompasses information protected by other statutes. You contend that a portion of
the information subject to 552.022 consists of medical records subject to the Medical
Practice Act (“MPA”), subtitle B of title 3 of the Occupations Code. Section 159.002 of the
MPA provides in pertinent part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

% You do not raise section 552.108 as an exception to disclosure in this instance.
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(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a), (b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Further, information that is subject to the MPA also includes information that was
obtained from medical records. See id. § 159.002(a), (b), (c); see also Open Records
Decision No. 598 (1991). We have further found that when a file is created as the resuit of
a hospital stay, all the documents in the file relating to diagnosis and treatment constitute
physician-patient communications or “[r]ecords of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that are created or maintained by a physician.” Open
Records Decision No. 546 at 1 (1990).

Medical records must be released upon a governmental body’s receipt of the patient’s signed,
written consent, provided that the consent specifies (1) the information to be covered by the
release, (2) reasons or purposes for the release, and (3) the person to whom the information
is to be released. See Occ. Code §§ 159.004, .005. Section 159.002(c) also requires that any
subsequent release of medical records be consistent with the purposes for which the
governmental body obtained the records. See Open Records Decision No. 565 at 7 (1990).
Upon review, we find that a part of the section 552.022(a)(1) information contains
confidential medical records that are subject to the MPA. We have marked the medical
records in the section 552.022 information and the remaining non-section 552.022
information that may be released only as provided under the MPA. Open Records Decision
No. 598 (1991).

You also contend that portions of the completed reports at issue, pertaining to clients of the
facilities inspected by the department, are protected by privacy. Section 552.101 also
encompasses the doctrines of common-law and constitutional privacy. Common-law privacy
protects information if (1) the information contains highly intimate or embarrassing facts, the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not of legitimate concern to the public. Industrial Found. v. Texas Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976), cert. denied, 430 U.S. 931 (1977). The type
of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. 540 S.W.2d at 683.

Constitutional privacy consists of two interrelated types of privacy: (1) the right to make
certain kinds of decisions independently and (2) an individual’s interest in avoiding
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disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual’s autonomy within “zones of privacy” which include matters related
to marriage, procreation, contraception, family relationships, and child rearing and education.
Id. The second type of constitutional privacy requires a balancing between the individual’s
privacy interests and the public’s need to know information of public concem. Id. The scope
of information protected is narrower than that under the common-law doctrine of privacy;
the information must concern the “most intimate aspects of human affairs.” Id. at 5 (citing
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)).

This office has found that the following types of information are excepted from required
public disclosure under constitutional or common-law privacy: some kinds of medical
information or information indicating disabilities or specific illnesses, see Open Records
Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps), personal financial
information not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990), information
concerning the intimate relations between individuals and their family members, see Open
Records Decision No. 470 (1987), and identities of victims of sexual abuse, see Open
Records Decision Nos. 440 (1986), 393 (1983), 339 (1982). We note, however, that the right
to privacy is purely personal and lapses upon death. See Moore v. Charles B. Pierce Film
Enterprises Inc., 589 S.W. 2d 489 (Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.); see
also Attorney General Opinions JM-229 (1984); H-917 (1976).

Upon review of the submitted information, we agree that the information you have marked
in the section 552.022 information that identifies clients of the facilities at issue is protected
by privacy.}

Next, you contend that a part of the section 552.022 information contains information that
is excepted under section 552.136 of the Government Code. Section 552.136 provides as
follows:

(a) In this section, “access device” means a card, plate, code, account number,
personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

? Based on this finding we do not reach your other arguments regarding client information.
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(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

We agree that the department must withhold the bank account number information that you
have highlighted in addition to the account number we have marked in the remaining
submitted documents pursuant to section 552.136 of the Government Code.

You note that a portion of the remaining section 552.022 information is protected by
copyright. A custodian of public records must comply with the copyright law and is not
required to furnish copies of records that are protected by copyright. Attorney General
Opinion JM-672 (1987). A governmental body must allow inspection of copyrighted
materials unless an exception applies to the information. Jd. If a member of the public
wishes to make copies of materials protected by copyright, the person must do so unassisted
by the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit. See Open
Records Decision No. 550 (1990).

We now turn to the submitted information that is not subject to section 552.022 of the
Government Code or our prior ruling. You contend that a portion of this information is
excepted under section 552.107 of the Government Code as information protected by the
attorney-client privilege. Section 552.107(1) of the Government Code protects information
coming within the attorney-client privilege. When asserting the attorney-client privilege, a
governmental body has the burden of providing the necessary facts to demonstrate the
elements of the privilege in order to withhold the information at issue. Open Records
Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate that the
information constitutes or documents a communication. Id. at 7. Second, the
communication must have been made “for the purpose of facilitating the rendition of
professional legal services” to the client governmental body. Tex. R. Evid. 503(b)(1). The -
privilege does not apply when an attorney or representative is involved in some capacity
other than that of providing or facilitating professional legal services to the client
governmental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney
acting in a capacity other than that of attorney). Because government attorneys often act in
capacities other than that of professional legal counsel, including as administrators,
investigators, or managers, the mere fact that a communication involves an attorney for the
government does not demonstrate this element. Third, the privilege applies only to
communications between or among clients, client representatives, lawyers, and lawyer
representatives. Tex. R. Evid. 503(b)(1)(A), (B), (C), (D), (E). Thus, a governmental body
must inform this office of the identities and capacities of the individuals to whom each
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communication at issue has been made. Finally, the attorney-client privilege applies only to
a confidential communication, id. 503(b)(1), meaning it was “not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
of professional legal services to the client or those reasonably necessary for the transmission
of the communication.” Id. 503(a)(5).

Whether a communication meets the definition of a confidential communication depends on
the intent of the parties involved at the time the information was communicated. Osborne
v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, no writ). Moreover, because the
client may elect to waive the privilege at any time, a governmental body must explain that
the confidentiality of a communication has been maintained. Section 552.107(1) generally
excepts an entire communication that is demonstrated to be protected by the attomey- client
privilege unless otherwise waived by the governmental body. See Huie v. DeShazo, 922
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts
contained therein).

Upon review of your representations and the information at issue, we agree that the
information you have marked is protected by the attorney-client privilege and may be
withheld under section 552.107 of the Government Code.

With respect to the rest of the submitted information, we address your claim under
section 552.103. Section 552.103 of the Government Code provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

A governmental body has the burden of providing relevant facts and documents to show that
the section 552.103(a) exception is applicable in a particular situation. The test for meeting
this burden is a showing that (1) litigation was pending or reasonably anticipated on the date
the governmental body received the request for information, and (2) the information at issue
is related to that litigation. University of Tex. Law Sch. v. Texas Legal Found., 958 S.W.2d
479, 481 (Tex. App.—Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210,
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212 (Tex. App.—Houston [1st Dist.] 1984, writref’d n.r.e.); Open Records Decision No. 551
at 4 (1990). A governmental body must meet both prongs of this test for information to be
excepted under 552.103(a).

You state, and provide documentation showing, that “[a]ll of the cases submitted for [our]
review were referred for handling to the Attorney General’s Consumer Protection Division
before the request was received from [the requestor] on December 8, 2003 and litigation
processes were taking place.” Based on your representations and our review of the submitted
documents, we conclude that the department has demonstrated that litigation with various
entities was pending on the date the department received the present request for information.
We further agree that the remaining submitted documents relate to the subject matter of the
pending litigation. Thus, we find that the information not subject to section 552.022 or our
prior ruling is excepted from disclosure under section 552.103 of the Government Code.

This office has determined, however, that once information has been obtained by all parties
to litigation through discovery or otherwise, no section 552.103(a) interest exists with respect
to that information. Open Records Decision Nos. 349 (1982), 320 (1982). Here, it is clear
from our review of the documents at issue that the parties of the lawsuits have seen or had
access to much of the submitted information. We have marked a representative sample of
the types of documents provided to or obtained by opposing parties in the anticipated
litigation that may not be withheld under section 552.103 and must be released. We
conclude that the department may withhold the remaining documents under section 552.103.
We also note that the applicability of section 552.103(a) ends when the litigation is
concluded or is no longer anticipated. Attorney General Opinion MW-575 (1982) at2; Open
Records Decision Nos. 350 at 3 (1982), 349 at 2 (1982).

In summary, the department must release or withhold the submitted information that is
encompassed by Open Records Letter No. 2003-8106 (2003) in accordance with the prior
ruling. The section 552.022(a)(17) document we have marked must be released in its
entirety. With respect to the information subject to section 552.022(a)(1), we make the
following determination: (1) the marked medical records may only be released in accordance
with the MPA; (2) information you have marked identifying living clients of the facilities
at issue is protected by privacy and must be withheld under section 552.101 of the
Government Code; (3) the bank account number information you have highlighted and that
we have marked must be withheld under section 552.136 of the Government Code;
and (4) the copyrighted information must be released in accordance with copyright law. The
remaining information subject to section 552.022(a)(1) of the Government Code must be
released to the requestor. With respect to the remaining submitted information not subject
to section 552.022 or our prior ruling, we find that: (1) the department may withhold the
information you have marked as attorney-client privilege under section 552.107 of the
Government Code, and (2) with the exception of information provided to or obtained by
opposing parties in the pending litigation, which must be released, the department may
withhold the remainder of the information under section 552.103 of the Government Code.
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This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
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§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

Debbie K. Lee
Assistant Attorney General
Open Records Division

DKlL/seg
Ref: ID# 196986
Enc. Submitted documents

c: Ms. Jen C. Tiller
Tiller Mind Body, Inc.
10911 West Avenue
San Antonio, Texas 78213
(w/o enclosures)






