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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 7, 2004

Mr. James L. Hall

Assistant General Counsel

Texas Department of Criminal Justice
P.O. Box 4004

Huntsville, Texas 77342

Dear Mr. Hall:

You ask whether certain information is subject to required public di

chapter 552 of the Government Code. Your request was assigned ID# 198

The Texas Department of Criminal Justice (the “department”) received a reqy
prison records of a named former inmate. You state that the department haj

judgement, sentence, and commitment information, aswellasa readmission
requestor. You also indicate that some of the responsive information may no

that the Public Information Act does not require a governmental body to discl

that did not exist at the time the request was received. Economic Opportun
v. Bustamante, 562 S.W.2d 266 (Tex.Civ.App.—San Antonio 1978, writ
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Records Decision No. 452 at 3 (1986). You claim that the former inmate’s prison file

maintained under department identification number 192447 is excepted

under section 552.134 of the Government Code. We have considered thg

claim and reviewed the submitted representative sample of information.'

! We assume that the “representative sample” of records submitted to this office is
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497
records letter does not reach, and therefore does not authorize the withholding of, any othe

from disclosure
> exception you

truly representative
(1988). This open
r requested records

to the extent that those records contain substantially different types of information than that submitted to

this office.
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Initially, we note that the submitted documents include medical records, acq
governed by the Medical Practice Act (“MPA”). Occ. Code §§ 15
Section 159.002 of the MPA provides:

(b) A record of the identity, diagnosis, evaluation, or treatment of 3
by a physician that is created or maintained by a physician is confider
privileged and may not be disclosed except as provided by this chay

(c) A person who receives information from a confidential commut
or record as described by this chapter, other than a person 1
Section 159.004 who is acting on the patient’s behalf, may not disc
information except to the extent that disclosure is consistent
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). Medical records must be released upon the p
written consent, provided that the consent specifies (1) the information to be
release, (2) reasons or purposes for the release, and (3) the person to whom

is to be released. Occ. Code §§ 159.004, .005. Section 159.002(c) also r¢
subsequent release of medical records be consistent with the purposes
governmental body obtained the records. Open Records Decision No. 565 3
have marked a medical record in the submitted information that may only
accordance with the MPA. Open Records Decision No. 598 (1991).

We also note that the submitted information includes records that are subject
of the Health and Safety Code, which provides for the confidentiality of req
maintained by a mental health professional. Section 611.002(a) reads as fd

Communications between a patient and a professional, and record
identity, diagnosis, evaluation, or treatment of a patient that are cr

maintained by a professional, are confidential.

Health & Safety Code § 611.002. Section 611.001 defines a “professional’
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authorized to practice medicine, (2) a person licensed or certified by the state to diagnose,

evaluate or treat mental or emotional conditions or disorders, or (3) a pel
reasonably believes is authorized, licensed, or certified. Sections 611.004
provide for access to mental health records only by certain individuals. Seg
Decision No. 565 (1990). We have marked the information that constitute
records, which may only be released in accordance with the access
sections 611.004 and 611.0045 of the Health and Safety Code.

We turn now to your arguments under section 552.134 of the Government
the remainder of the submitted information. Section 552.134 relates to
department and provides in relevant part:
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(a) Except as provided by Subsection (b) or by Section 552.029
Government Code], information obtained or maintained by thg
Department of Criminal Justice is excepted from [required public dis
if it is information about an inmate who is confined in a facility ope
or under a contract with the department.

Gov’t Code § 552.134(a). The remaining submitted records constitute infori
inmate confined in a facility operated by the department. We find that th
section 552.029 are not applicable. Therefore, the remaining submitted
excepted from disclosure under section 552.134 of the Governme
must be withheld.

In summary, we have marked a medical record, which may only be release
with the MPA, and mental health records, which may only be released in a
chapter 611 of the Health and Safety Code. The remaining submitted infor
withheld under section 552.134 of the Government Code.

This letter ruling is limited to the particular records at issue in this reques
the facts as presented to us; therefore, this ruling must not be relied upol
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and respon
governmental body and of the requestor. For example, governmental bodie]
from asking the attorney general to reconsider this ruling. Gov’t Code § 55
governmental body wants to challenge this ruling, the governmental body
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filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full

benefit of such an appeal, the governmental body must file suit within 10 ca
§ 552.353(b)(3), (c). If the governmental body does not appeal this
governmental body does not comply with it, then both the requestor ar
general have the right to file suit against the governmental body to enfa
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of
information, the governmental body is responsible for taking the next step
statute, the attorney general expects that, within 10 calendar days of {
governmental body will do one of the following three things: 1) relg
records; 2) notify the requestor of the exact day, time, and place that copie
will be provided or that the records can be inspected; or 3) notify the r
governmental body’s intent to challenge this letter ruling in court. If the gov|
fails to do one of these three things within 10 calendar days of this ruling, the
should report that failure to the attorney general’s Open Government Hg
at (877) 673-6839. The requestor may also file a complaint with the di
attorney. Id. § 552.3215(e).
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If this ruling requires or permits the 'governmental body to withhold all

or some of the

requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 SJW.2d 408, 411

(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amount§. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the/Texas Building

and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestar. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of thig ruling.

Sincerely,

(D2"022—

David R. Saldivar
Assistant Attorney General
Open Records Division

DRS/seg
Ref: ID# 198955
Enc: Submitted documents

c: Ms. Lisa Moody
Norton & Moody, Inc.
P.O. Box 15769
Tallahassee, Florida 32317
(w/o enclosures)






