GREG ABBOTT

April 12,2004

Mr. James M. Frazier, 11

Assistant General Counsel

Texas Department of Criminal Justice
P.O. Box 4004

Huntsville, Texas 77342

Dear Mr. Frazier:

OR2004-2937

You ask whether certain information is subject to required public disclosure under

chapter 552 of the Government Code. Your request was assigned ID# 1992

The Texas Department of Criminal Justice (the “department”) received a

B32.

request for all

information relating to the investigation into the death of a named inmate under department

supervision. You claim that the submitted information is excepted from di

sclosure under

sections 552.101, 552.108, 552.117, and 552.134 of the Government Code. We have

considered the exceptions you claim and reviewed the submitted information.

You claim that the submitted information is excepted from disclosure purspant to section
552.101 of the Government Code in conjunction with part 2 of title 42 of the Code of Federal
Regulations. Section 552.101 excepts from disclosure “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision” and encompasses
information that is protected under federal regulations. These regulations provide in part:

Records of the identity, diagnosis, prognosis, or treatment of any patient
which are maintained in connection with the performance of any drug abuse
prevention function conducted, regulated, or directly or indirectly assisted by
any department or agency of the United States shall, except as provided in
subsection (e) of this section, be confidential and be disclosed only|for the
purposes and under the circumstances expressly authorized under subsection
(b) of this section.
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42 C.FR. § 2.1(a). You state that the named inmate died while an inhabitant of a drug
treatment facility operated by a county. However, you do not inform this offi¢e whether the
drug treatment facility at issue is conducted, regulated, or directly or indirectly assisted by
any department or agency of the United States. Therefore, we are unable to determine that
section 2.1(a) of title 42 of the Code of Federal Regulations applies to this facility. See 42
C.F.R. §2.12. Accordingly, to the extent that none of the release provisions agsociated with
these regulations would apply, we conclude that the department must withhold|any requested
information concerning the identity, diagnosis, prognosis, or treatment qf any patient
maintained in connection with the performance of any drug abuse prevemtion function
conducted, regulated, or directly or indirectly assisted by any department or|agency of the
United States pursuant to section 552.101 in conjunction with section 2.1(a) of title 42 of the
Code of Federal Regulations. However, in the event that any portion of the submitted
information may not be withheld on this basis, we will address your remaining arguments
against the disclosure of the submitted information.

We note that the submitted information includes section one of the custodia] death report.
In Open Records Decision No. 521 at 5 (1989), this office concluded that under article
49.18(b) of the Code of Criminal Procedure, in conjunction with a directive issued by the
attorney general, section one of a custodial death report filed with this office is public
information, but sections two through five of the report are confidential. See Code Crim.
Proc. art. 49.18(b) (attorney general shall make report, with exception of dny portion of
report that attorney general determines is privileged, available to any intergsted person).
Accordingly, the department must release section one of the custodial death report.

You assert that portions of the remaining submitted information are excepted fiom disclosure
under section 552.101. You state that the submitted information contains médical records,
access to which is governed by the Medical Practice Act, (the “MPA”), chapter 159 of the
Occupations Code. Open Records Decision No. 565 at 7 (1990). Section 159.002 of the
MPA provides in pertinent part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidentjal and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclgse the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). The MPA ordinarily encompasses only records|created either
by a physician or by someone acting under the supervision of a physician. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). However, when a file is|created as the
result of a hospital stay, this office has determined that all of the documents jn the file that
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relate to diagnosis and treatment constitute either physician-patient co

unications or

records of the identity, diagnosis, evaluation, or treatment of a patient by a physician,
created or maintained by a physician, for purposes of the MPA. See Open Regords Decision
No. 546 (1990). Medical records pertaining to a deceased patient may only be released

upon the signed consent of the personal representative of the deceased.

ee Occ. Code

§ 159.005(a)(5). Medical records must be released upon signed, written consent, provided

that the consent specifies (1) the information to be covered by the release,
purposes for the release, and (3) the person to whom the information is to be
Occ. Code § 159.004,.005. The MPA requires that any subsequent rele
records be consistent with the purposes for which a governmental body obtain
Open Records Decision No. 598 (1991). We have marked the medical recor
released only as provided under the MPA.

We note that the remaining submitted information also contains mental h
Section 611.002 of the Health and Safety Code applies to “[c]Jommunicatig
patient and a professional, [and] records of the identity, diagnosis, evaluatio

(2) reasons or
released. See
e of medical
d the records.
s that may be

ealth records.
ons between a
, Or treatment

of a patient that are created or maintained by a professional.” Health & $afety Code §
611.002(a); see also id. § 611.001 (defining “patient” and “professional’’). We have marked

the information in the submitted documents that is within the scope of sectio
may not be released except in accordance with sections 611.004 and 611.004
and Safety Code. Health & Safety Code § 611.002(b); see id. §§ 611.004, 6

611.002 and
5 of the Health
11.0045.

We next address your claim under section 552.134 of the Government Code with respect to

the remaining information. Section 552.134 relates to information about %
department and provides in part:

(a) Except as provided by Subsection (b) or by Section 552.029, infors

nmates of the

mation

obtained or maintained by the Texas Department of Criminal Justice is

excepted from the requirements of Section 552.021 if it is information
an inmate who is confined in a facility operated by or under a contrag
the department.

Gov’t Code § 552.134(a). Section 552.029 of the Government Code states:

Notwithstanding Section 508.313 or 552.134, the following infort
about an inmate who is confined in a facility operated by or under a ce
with the Texas Department of Criminal Justice is subject to re
disclosure under Section 552.021:

(8) basic information regarding the death of an inmate in custd
incident involving the use of force, or an alleged crime involv
inmate.

) about
ct with

mation
pntract
quired

rdy, an
ing the
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Gov’t Code § 552.029(8). Section 552.134 is explicitly made subject to seq
Under section 552.029(8), basic information regarding the death of an inmate
alleged crime involving an inmate, and an incident involving the use of forc
required disclosure. The submitted documents relate to a former inmate of t
and include information about the death of the inmate in custody. The dep
that it has released basic information pertaining to the death of the inma
section 552.029(8). The remainder of the submitted information must be W
section 552.134.

In summary, to the extent that none of the release provisions associate
regulations would apply, the department must withhold any requestec
concerning the identity, diagnosis, prognosis, or treatment of any patient

connection with the performance of any drug abuse prevention function condug
or directly or indirectly assisted by any department or agency of the United S
to section 552.101 in conjunction with section 2.1(a) of title 42 of the Cq
Regulations. Otherwise, the department (1) must release section one of the ¢
report, (2) may only release the marked medical records as provided under the
not release the marked mental health records except in accordance with seg
and 611.0045 of the Health and Safety Code, and (4) must withhold {

rtion 552.029.
in custody, an
e is subject to
he department
artment states

le pursuant to
rithheld under

ed with these
1 information
maintained in
ted, regulated,
tates pursuant
de of Federal
ustodial death
MPA, (3) may
tions 611.004
the remaining

information pursuant to section 552.134, with the exception of basic information regarding

the death of the named inmate, which must be released pursuant to section 5

This letter ruling is limited to the particular records at issue in this request
the facts as presented to us; therefore, this ruling must not be relied upon
determination regarding any other records or any other circumstances.

52.029(8).!

and limited to
as a previous

This ruling triggers important deadlines regarding the rights and responsibilities of the

governmental body and of the requestor. For example, governmental bodies
from asking the attorney general to reconsider this ruling. Gov’t Code § 552

are prohibited
1301(f). Ifthe

governmental body wants to challenge this ruling, the governmental body nust appeal by

filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In orde
benefit of such an appeal, the governmental body must file suit within 10 ¢
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this 1
governmental body does not comply with it, then both the requestor ang
general have the right to file suit against the governmental body to enfor
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of
information, the governmental body is responsible for taking the next step.
statute, the attorney general expects that, within 10 calendar days of th
governmental body will do one of the following three things: 1) relea

'We note that basic information may not be withheld pursuant to section 552.108 of
Code. See Gov’t Code § 552.108(c).

r to get the full
talendar days.
uling and the
1 the attorney
ce this ruling.

the requested
Based on the
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se the public

f the Government
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records; 2) notify the requestor of the exact day, time, and place that copies

will be provided or that the records can be inspected; or 3) notify the re
governmental body’s intent to challenge this letter ruling in court. Ifthe gove

of the records
questor of the
mmental body

fails to do one of these three things within 10 calendar days of this ruling, then the requestor

should report that failure to the attorney general’s Open Government Hot

at (877) 673-6839. The requestor may also file a complaint with the dist;

attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all o
requested information, the requestor can appeal that decision by suing the

body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S

(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain §

costs and charges to the requestor. Ifrecords are released in compliance with
sure that all charges for the information are at or below the legal amounts.
complaints about over-charging must be directed to Hadassah Schloss at the 7]
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions
about this ruling, they may contact our office. We note that a third party may
ruling by filing suit seeking to withhold information from a requestor.

§ 552.325. Although there is no statutory deadline for contacting us, the atf
prefers to receive any comments within 10 calendar days of the date of this 1

Sincerely,

] TAAAN——
Am?f)/.\/lzte/rson

Assistant Attorney General
Open Records Division

ADP/sdk
Ref: ID# 199232
Enc. Submitted documents

Mr. Ken Bates

Bates Investigations

4131 Spicewood Springs Road, Suite J-2
Austin, Texas 78759-8600

(w/o enclosures)
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