GREG ABBOTT

May 28, 2004

Mr. Juan J. Cruz

Escamilla & Poneck, Inc.
5219 McPherson, Suite 306
Laredo, Texas 78041

OR2004-4420

Dear Mr. Cruz:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 202574.

The United Independent School District (the “district”), which you represent, received a
request for all documents relating to the hiring of the district’s director of federal programs.
You claim that a portion of the requested information is excepted from disclosure under
sections 552.101, 552.102, and 552.111 of the Government Code. We understand you to
represent that the remainder of the requested information will be released to the requestor.
We have considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision,” and
encompasses information made confidential by other statutes. You contend that the
submitted employment interview scoring documents are confidential under section 21.355
of the Education Code, which provides, “A document evaluating the performance of a
teacher or administrator is confidential.” This office interpreted this section to apply to any
document that evaluates, as that term is commonly understood, the performance of a teacher
or administrator. Open Records Decision No. 643 (1996). Upon review, we note that the
submitted information consists solely of information related to interviews of applicants for
employment and does not consist of records evaluating the performance of a district teacher
or administrator. We therefore find that the submitted information does not consist of the
type of records made confidential by section 21.355. Consequently, the district may not
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withhold the submitted information pursuant to section 552.101 in conjunction with
section 21.355 of the Education Code.

You also contend that the submitted information is excepted from disclosure under
section 552.102 of the Government Code, in conjunction with section 552.101 and the
doctrine of common-law privacy. Section 552.102(a) excepts from disclosure “information
in a personnel file, the disclosure of which would constitute a clearly unwarranted invasion
of personal privacy.” Gov’t Code § 552.102(a). The test to be applied to information
claimed to be protected under section 552.102(a) is the same as the test formulated by the
Texas Supreme Court in Industrial Foundation v. Texas Industrial Accident Board for
information claimed to be protected under the doctrine of common-law privacy as
incorporated by section 552.101 of the Government Code. See Hubert v. Harte-Hanks Texas
Newspapers, 652 S.W.2d 546 (Tex. App.—Austin 1983, writ ref’d n.r.e.), Indus. F ound. v.
Tex. Indus. Accident Bd., 540 S.W.2d 668, 683-85 (Tex. 1976).

Common-law privacy protec:s information if (1) the information contains highly intimate or
embarrassing facts, the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. See Indus.
Found., 540 S.W.2d at 685. The type of information considered intimate and embarrassing
by the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. The information at issue pertains to the qualifications and assessments of
applicants for public employment and is subject to a legitimate public interest. See Open
Records Decision Nos. 444 at 5-6 (1986) (public has interest in public employee’s
qualifications and performance), 405 at 2-3 (1983) (public has interest in manner in which
public employee performs job); see also 423 at 2 (1984) (scope of public employee privacy
is narrow). We therefore determine that the information at issue is not protected by
common-law privacy and may not be withheld on that basis.

Finally, you contend that the submitted information is excepted from disclosure under
section 552.111 of the Government Code. Section 552.111 excepts from disclosure “an
interagency or intraagency memorandum or letter that would not be available by law to a
party in litigation with the agency.” In Open Records Decision No. 615 (1993), this office
reexamined the predecessor to the section 552.111 exception in light of the decision in Texas
Department of Public Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no
writ), and held that section 552.111 excepts only those internal communications consisting
of advice, recommendations, opinions, and other material reflecting the deliberative or
policymaking processes of the governmental body. Open Records Decision No. 615 at 5-6
(1993). An agency’s policymaking functions, however, do not encompass internal
administrative or personnel matters; disclosure of information relating to such matters will
not inhibit free discussion among agency personnel as to policy issues. Open Records
Decision No. 615 at 5-6 (1993). As noted, the information at issue relates solely to the hiring
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Assistant Attorney General

Open Records Division

DRS/seg

Ref: ID# 202574

Enc: Submitted documents

c: Ms. Edith [Landeck
3505 Stamford
Laredo, Texas 78043
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