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GREG ABBOTT

July 22, 2004

Mr. Scott A. Durfee

General Counsel

Office of the District Attorney
1201 Franklin Street, Suite 600
Houston, Texas 77002

OR2004-6109

Dear Mr. Durfee:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 205784.

The Harris County District Attorney (the “district attorney”) received a request for
information related to an alleged sexual assault. You claim that the requested information
is excepted from disclosure under sections 552.101 and 552.108 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted information. We
have also considered comments submitted by a third party. See Gov’t Code § 552.304
(providing that interested party may submit comments stating why information should or
should not be released).

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that concluded in a result other than conviction or deferred
adjudication. A governmental body claiming section 552.108(a)(2) must demonstrate that
the requested information relates to a criminal investigation that has concluded in a final
result other than a conviction or deferred adjudication. You assert that the requested
information pertains to a case that concluded in a result other than conviction or deferred
adjudication. Therefore, we agree that section 552.108(a)(2) is applicable to the submitted
information.

Section 552.108 excepts from disclosure all information except that generally found on the
first page of the offense report. See generally Houston Chronicle Publishing Co. v. City of
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Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref'd n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976); Open Records Decision No. 127 (1976). Basic
information includes the identification and description of the complainant. Open Records
Decision No. 127 (1976). However, because the offense report contains information about
an alleged sexual assault, certain front page offense report information is excepted from
disclosure under section 552.101 of the Government Code.! In sexual assault cases,
section 552.101 excepts from public disclosure certain information that is not normally
excepted under section 552.108.

Section 552.101 encompasses the doctrines of common law and constitutional privacy. For
information to be protected by common law privacy it must meet the criteria set out in
Industrial Foundationv. Texas Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976). The
Industrial Foundation court stated that information is excepted from disclosure if (1) the
information contains highly intimate or embarrassing facts the release of which would be
highly objectionable to a reasonable person, and (2) the information is not of legitimate
concern to the public. Id. at 685. In Open Records Decision No. 339 (1982), we concluded
that a sexual assault victim has a common law privacy interest which prevents disclosure of
information that would identify the victim. See also Morales v. Ellen, 840 S.W.2d 519 (Tex.
App.—El Paso 1992, writ denied) (identity of witnesses to and victims of sexual harassment
was highly intimate or embarrassing information and public did not have a legitimate interest
in such information).

Constitutional privacy consists of two interrelated types of privacy: (1) the right to make
certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual’s autonomy within “zones of privacy” which include matters related
to marriage, procreation, contraception, family relationships, and child rearing and education.
Id. The second type of constitutional privacy requires a balancing between the individual’s
privacy interests and the public’s need to know information of public concern. Id. The scope
of information protected is narrower than that under the common law privacy doctrine; the
information must concern the “most intimate aspects of human affairs.” Id. at 5 (citing
Ramie v. City of Hedwig Village, 765 F.2d 490 (5th Cir. 1985)).

In the event that victim identifying information is inextricably intertwined with other sexual
assault report information that can be released, or when the requestor knows the identity of
the alleged victim, a governmental body must withhold the entire report. Open Records
Decisions Nos. 393 (1983), 339 (1982); see Morales v. Ellen, 840 S.W.2d 519; Open
Records Decision No. 440 (1986). Although you assert that the wording of the request
indicates “that the requestor knows the identity of the alleged sexual assault victim[,]” based
upon our review of your arguments and the submitted information, including the comments

1Section 552.101 excepts from disclosure “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.”
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submitted by the third party, we can not conclude that the requestor in fact knows the identity
of the alleged victim. Therefore, we find that in this instance withholding the identifying
information of the alleged sexual assault victim sufficiently protects the individual’s
common law right of privacy. Accordingly, the district attorney must withhold the sexual
assault victim’s identifying information, which includes the individual’s name, address, and
home telephone number, under section 552.101 pursuant to common law privacy. See Open
Records Decision Nos. 393 (1983), 339 (1982). Furthermore, we conclude that none of the
remaining information is confidential under constitutional privacy and excepted fromrelease
under section 552.101 on that basis. Therefore, the district attorney must release all other
basic front page offense report information. The district attorney may withhold the
remaining information under section 552.108(a)(2).?

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877)673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

As our ruling is dispositive, we do not address your remaining claims.
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512)475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

Cindy Nettles
Assistant Attorney General
Open Records Division

CN/jh

Ref: ID# 205784
Enc. Submitted documents

c: Ms. Anna Wemer
Mr. David Raziq
KHOU-TV
1945 Allen Parkway
Houston, Texas 77019
(w/o enclosures)

Ms. Margaret A. Poissant

1001 McKinney Street, Suite 1000
Houston, Texas 77002-6424

(w/o enclosures)




CAUSE NO. GN402444
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Defendant. § 53"° JUDICIAL DISTRICT =
-
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AGREED FINAL JUDGMENT

On this date, the Court heard the parties' motion for entry of an agreed final judgment.
Plaintiff Jane Doe and Defendant Greg Abbott, Attorney General of Texas, appeared, by and through
their respective attorneys, and announced to the Court that all matters éf fact and things in
controversy between them had been fully and finally compromised and settled. This cause is an
action under the Public Information Act (PIA), Tex. Gov’t Code ch. 552. The parties represent to
the Court that, in compliance with Tex. Gov’t Code § 552.325(c), the requestors, Anna Werner and
David Raziq, KHOU-TV, were sent reasonable notice of this setting and of the parties’ agreement

- that the District Attorney of Harris County must withhold the information at issue; that the requestors
were also informed of their right to intervene in the suit to contest the withholding of this
information; and that the requestors have not informed the parties of their intention to intervene.
Neither have the requestors filed a motion to intervene or appeared today. After considering the
agreement of the parties and the law, the Court is of the opinion that entry of an agreed final
judgment is appropriate, disposing of all claims between these parties.

IT IS THEREFORE ADJUDGED, ORbERED AND DECLARED that:
1. The information at issue, all of the front page information in the police report on the

alleged incident, is confidential by common law privacy and, therefore, excepted from disclosure by



Tex. Gov't Code § 552.101.

2. The District Attorney shall withhold from the requestors all of the front page
information in the police report on the allegéd incident.

3. This judgment prevails over Attorney General Letter Ruling OR2004-6109 to the
extent of any conflict. |

4. All costs of court are taxed against the parties incurring the same;

5. All relief not expressly granted is denied; and

6. This Agreed Final Judgment finally disposes of all claims between Plaintiff and

Defendant and is a final judgment.

SIGNED this the o453 _ day of M , 2004,

APPROVED:
A POISSANT , BRENDA LOUDERMILK
Law Ofﬁces of Margaret A. Poissant Chief, Open Records Litigation
1001 McKinney Street, Suite 1000 Administrative Law Division
Houston, Texas 77002 P. O. Box 12548, Capitol Station
Telephone: (713) 880-5553 Austin, Texas 78711-2548
Fax: (713) 659-5556 Telephone: 475-4300
State Bar No. 16088100 Fax: 320-0167
ATTORNEY FOR PLAINTIFF Bar No. 12585600
ATTORNEY FOR DEFENDANT
Agreed Final Judgment
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