GREG ABBOTT

September 13, 2004

Mr. Mark G. Mann
Assistant City Attorney
City of Garland

P.O. Box 469002

Garland, Texas 75046-9002

OR2004-6225A

Dear Mr. Mann:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 205708.

On behalf of the Garland Police Department (the “department’), you ask this office to
examine Open Records Letter No. 2004-6225 (2004). When this office determines that an
error was made in the decisional process under sections 552.301 and 552.306 of the
Government Code and that the error resulted in an incorrect decision, we will correct the
previously issued ruling. As we have determined that Open Records Letter No. 2004-6225
(2004) is incorrect, we hereby withdraw the prior ruling. This decision is substituted for
Open Records Letter No. 2004-6225 (2004) and serves as the correct ruling.

The department received four requests from the same requestor for information pertaining
to the disappearance of an individual. The first request, dated April 9, 2004, is not at issue
here. As to the remaining requests, you state that you have already released some of the
requested information, but claim that some of the submitted information is excepted from
disclosure under sections 552.101 and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
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information.! We have also received comments from the requestor. See Gov’t Code
§ 552.304 (permitting interested party to submit comments explaining why information
should or should not be released).

Initially, we must address the department’s obligations under section 552.301 of the
Government Code, which describes the procedures a governmental body must follow if it
wishes to withhold information under the Act. Pursuant to section 552.301(b), a
governmental body must ask for a decision from this office and state the exceptions that
apply not later than the tenth business day after the date of receiving the written request.
Further, pursuant to section 552.301(e), a governmental body is required to submit to this
office within fifteen business days of receiving an open records request (1) general written
comments stating the reasons why the stated exceptions apply that would allow the
information to be withheld, (2) a copy of the written request for information, (3) a signed
statement or sufficient evidence showing the date the governmental body received the written
request, and (4) a copy of the specific information requested or representative samples,
labeled to indicate which exceptions apply to which parts of the documents.

For the request for information you received on April 30, 2004, you acknowledge that you
did not submit a request for a decision from this office within the deadlines of
section 552.301. A governmental body’s failure to comply with the procedural requirements
of section 552.301 results in the legal presumption that the requested information is public
and must be released unless the governmental body demonstrates a compelling reason to
withhold the information from disclosure. See id. § 552.302; Hancock v. State Bd. of Ins.,
797S8.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); Open Records Decision No. 319 (1982). The presumption
that information is public under section 552.302 can generally be overcome by demonstrating
that the information is confidential by law or third-party interests are at stake. See Open
Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982). Section 552.108 is a discretionary
exception to disclosure that protects a governmental body’s interests and may be waived by
the governmental body. See Open Records Decision No. 177 (1977) (governmental body
may waive statutory predecessor to section 552.108); see also Open Records Decision No.
665 at 2 n.5 (2000) (discretionary exceptions generally). However, the need of another
governmental body to withhold information under section 552.108 can provide a compelling
reason under section 552.302. See Open Records Decision No. 586 at 3 (1991). Although
you raise section 552.108, your claim under this exception does not constitute a compelling
reason to withhold the information responsive to the April 30 request. Accordingly, we

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of;, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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determine you have not demonstrated a compelling reason to withhold the information under
section 552.108, and thus, none of the submitted information responsive to the April 30
request is excepted from release under that section. However, section 552.101 of the
Government Code can provide a compelling reason to overcome the presumption; therefore,
we will consider whether this section requires you to withhold the information at issue.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” This section encompasses
information protected by other statutes. You assert that some of the submitted information
is excepted under chapter 121 of title 18 of the United States Code (“Stored Wire and
Electronic Communications and Transactional Records Access”), which includes
sections 2703 and 2707.2

Section 2703(c) of title 18 of the United States Code provides the following:

A governmental entity may require a provider of electronic communication
service or remote computing service to disclose a record or other information
pertaining to a subscriber to or customer of such service (not including the
contents of communications) only when the governmental entity—

(A) obtains a warrant issued using the procedures described in the
Federal Rules of Criminal Procedure by a court with jurisdiction over
the offense under investigation or equivalent State warrant;

(B) with prior notice from the governmental entity to the subscriber
or customer if the governmental entity -

(i) uses an administrative subpoena authorized by a Federal or
State statute or a Federal or State grand jury or trial subpoena;
or

(ii) obtains a court order for such disclosure under
subsection (d) of this section; except that delayed notice may
be given pursuant to section 2705 of this title.

18 U.S.C. § 2703(c)(1)(A)-(B). Section 2703(c) does not make information confidential;
instead, it addresses when an electronic communication service or remote computing service

must disclose communications or records of a service customer or subscriber to a
governmental body. See Open Records Decision Nos. 658 at 4 (1998), 478 at 2 (1987)

2You assert that some of the information is confidential under “18 U.S.C. 2703 (2)B(c)(1)”’; however,
there is no such section in title 18 of the United States Code. We presume you refer to section 2703(c)(1) of
title 18 of the United States Code.
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(statutory confidentiality requires express language making certain information
confidential or stating that information shall not be released to the public). Therefore, none
of the information is confidential under section 2703 and excepted from release under
section 552.101 of the Government Code on that ground.

Section 2707 of title 18 of the United States Code provides the following:

(a) Cause of Action. Except as provided in section 2703(e), any provider of
electronic communication service, subscriber, or other person aggrieved by
any violation of this chapter in which the conduct constituting the violation
is engaged in with a knowing or intentional state of mind may, in a civil
action, recover from the person or entity, other than the United States, which
engaged in that violation such relief as may be appropriate.

(g) Any willful disclosure of a “record” . . . obtained by an investigative or
law enforcement officer, or a governmental entity, pursuant to section 2703
of this title . . . that is not a disclosure made in the proper performance of the
official functions of the officer or governmental entity making the disclosure,
is a violation of this chapter. This provision shall not apply to information
previously lawfully disclosed (prior to the commencement of any civil or
administrative proceeding under this chapter) to the public by a Federal,
State, or local governmental entity or by the plaintiff in a civil action under
this chapter.

18 U.S.C. § 2707(a), (g). You assert that some of the information at issue is excepted under
section 2707(g). However, section 2707 does not make information confidential; instead,
it provides the civil remedies available to a party when information is disclosed in violation
of chapter 121. See id. § 2707(a); Open Records Decision Nos. 658 at 4 (1998), 478 at 2
(1987) (statutory confidentiality requires express language making certain information
confidential or stating that information shall not be released to the public). Therefore, none
of the information is confidential under section 2707 and excepted from release under
section 552.101 of the Government Code on that ground.

Section 552.101 also encompasses common law and constitutional privacy. Common law
privacy protects information if (1) the information contains highly intimate or embarrassing
facts the publication of which would be highly objectionable to a reasonable person, and (2)
the information is not of legitimate concern to the public. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information considered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
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illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. /d. at 683.

Constitutional privacy consists of two interrelated types of privacy: (1) the right to make
certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual’s autonomy within “zones of privacy” which include matters related
to marriage, procreation, contraception, family relationships, and child rearing and education.
Id. The second type of constitutional privacy requires a balancing between the individual’s
privacy interests and the public’s need to know information of public concern. Id. The scope
of information protected is narrower than that under the common law doctrine of privacy;
the information must concern the “most intimate aspects of human affairs.” Id. at 5 (citing
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)).

This office has found that the following types of information are excepted from required
public disclosure under constitutional or common law privacy: some kinds of medical
information or information indicating disabilities or specific illnesses, see Open Records
Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps); personal financial
information not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990); information
concerning the intimate relations between individuals and their family members, see Open
Records Decision No. 470 (1987); and identities of victims of sexual abuse, see Open
Records Decision Nos. 440 (1986), 393 (1983), 339 (1982).

You assert that some of the information responsive to the April 30 request is confidential
under common law and constitutional privacy. However, after careful review of your
arguments, we conclude that this information does not contain highly intimate or
embarrassing facts the publication of which would be highly objectionable to a reasonable
person, and it is of legitimate concern to the public. In addition, we conclude that release of
the information would not impede either an individual’s right to make certain kinds of
decisions independently or an individual’s interest in avoiding disclosure of personal matters.
Therefore, none of this information is confidential under common law or constitutional
privacy, and excepted from release under section 552.101 of the Government Code on either
ground.

Finally, you assert that the remaining submitted information is excepted from public
disclosure under section 552.108 of the Government Code. Section 552.108(a)(2) excepts
from disclosure information concerning an investigation that concluded in a result other than
conviction or deferred adjudication. A governmental body claiming section 552.108(a)(2)
must demonstrate that the requested information relates to a criminal investigation that has
concluded in a final result other than a conviction or deferred adjudication. Based on the
information you provided, we understand you to assert that the requested information
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pertains to a case that concluded in a result other than conviction or deferred adjudication.
Therefore, we agree that section 552.108(a)(2) is applicable. You inform us that you have
already released the type of basic information normally found on the front page of an offense
report. See Houston Chronicle Publishing Co. v. City of Houston, 531 SW.2d 177
(Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536 S.W.2d 559
(Tex. 1976). Based on this representation, we conclude that the information at issue is
excepted from disclosure under section 552.108(a)(2).” We note that you have the discretion
to release all or part of the remaining information that is not otherwise confidential by law.
Gov’t Code § 552.007.

To conclude, the information you submitted in response to the April 30 request for
information must be released to the requestor. The remaining information is excepted from
release pursuant to section 552.108 of the Government Code.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. Ifthe governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

*Because we are able to resolve this under section 552.108, we do not address your other arguments
for exception.
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

Jamp€s L. LCoggeshall

sistant Attorney General
Open Records Division

JLC/seg

Ref: ID# 205708

Enc. Submitted documents

c: Mr. William D. Salazar
3713 Queenswood Place

Garland, Texas 75040-0906
(w/o enclosures)






