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GREG ABBOTT

February 15, 2005

Mr. Mark G. Mann
Assistant City Attorney
City of Garland

P.O. Box 469002
Garland, Texas 75046

OR2005-01383
Dear Mr. Mann:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 218557.

The Garland Police Department (the “department”) received a request for information
pertaining to a specified case involving a named victim. You state that the department has
released some responsive information. However, you claim that the remaining requested
information is excepted from disclosure pursuant to section 552.108 of the Government
Code. We have considered the exception you claim and reviewed the submitted information.

You contend that the submitted information is excepted from disclosure under
section 552.108(a)(2) of the Government Code. Section 552.108(a)(2) excepts from
disclosure information concerning a criminal investigation “that did not result in a conviction
or deferred adjudication.” See Gov’t Code § 552.108(a)(2). A governmental body claiming
section 552.108(a)(2) must demonstrate that the requested information relates to a criminal
investigation that has concluded in a final result other than a conviction or deferred
adjudication. In this instance, you state that the “investigation did not result in conviction
or deferred adjudication.” However, you also state that the “investigation into the victim’s
death could resume in the future if additional evidence were to come to light.”
Consequently, it is unclear from your statements whether the investigation has concluded in
a result other than conviction or deferred adjudication or whether the investigation is
pending. See Gov’t Code § 552.108(a)(1) (applying only to information that if released
would interfere with an ongoing criminal case). Thus, you have not adequately demonstrated
the applicability of section 552.108(a)(2) and the submitted information may not be withheld
on that basis.
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We note, however, that the submitted information includes fingerprints. The public
availability of this information is governed by sections 560.001, 560.002, and 560.003 of the
Government Code. These sections provide as follows:

Sec. 560.001. DEFINITIONS. In this chapter:

(1) “Biometric identifier” means a retina or iris scan, fingerprint,
voiceprint, or record of hand or face geometry.

(2) “Governmental body” has the meaning assigned by
Section 552.003 [of the Government Code], except that the
term includes each entity within or created by the judicial branch of
state government.

Sec. 560.002. DISCLOSURE OF BIOMETRIC IDENTIFIER. A
governmental body that possesses a biometric identifier of an individual:

(1) may not sell, lease, or otherwise disclose the biometric identifier
to another person unless:

(A) the individual consents to the disclosure;

(B) the disclosure is required or permitted by a federal statute
or by a state statute other than Chapter 552 [of the
Government Code]; or

(C) the disclosure is made by or to a law enforcement agency
for a law enforcement purpose; and

(2) shall store, transmit, and protect from disclosure the biometric
identifier using reasonable care and in a manner that is the same as or
more protective than the manner in which the governmental body
stores, transmits, and protects its other confidential information.

Sec. 560.003. APPLICATION OF CHAPTER 552. A biometric identifier in
the possession of a governmental body is exempt from disclosure under
Chapter 552.

Gov’t Code §§ 560.001, 560.002, 560.003. There is no indication that the requestor has a
right of access to this information under section 560.002. Therefore, the department must
withhold the fingerprint information that we have marked under section 560.003.

The submitted documents also contain information that was acquired from a polygraph
examination. Section 552.101 excepts from disclosure “information considered to be
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confidential by law, either constitutional, statutory, or by judicial decision.” This section
encompasses information protected by other statutes. Section 1703.306 of the Occupations
Code provides that “a person for whom a polygraph examination is conducted . . . may not
disclose information acquired from a polygraph examination™ except to certain categories
of people. It does not appear that any of the exceptions in section 1703.306 apply in this
instance. See Open Records Decision 565 (1990) (construing predecessor statute).
Accordingly, we conclude that the department must withhold the information we have
marked pursuant to section 552.101 of the Government Code in conjunction with
section 1703.306 of the Occupations Code.

The remaining submitted information includes a social security number. A social security
number is confidential under section 552.101 in conjunction with 1990 amendments to the
federal Social Security Act, 42 U.S.C. § 405(c)(2)(C)(viii)(D), if a governmental body
obtained or maintains the social security number under any provision of law enacted on or
after October 1, 1990. See Open Records Decision No. 622 at 2-4 (1994). We have no
basis for concluding that the social security number at issue is confidential under
section 405(c)(2)(C)(viii)() and therefore excepted from public disclosure under
section 552.101 on the basis of that federal provision. We caution, however, that
section 552.352 of the Act imposes criminal penalties for the release of confidential
information. Therefore, before releasing the marked social security number, the department
should ensure that this number was not obtained and is not maintained by the department
pursuant to any provision of law enacted on or after October 1, 1990.

Finally, the remaining submitted documents also contain driver’s license and license plate
numbers. Section 552.130 of the Government Code excepts information relating to a Texas
motor vehicle driver’s license, title, or registration. Gov’t Code § 552.130. Provided the
marked information pertains to a Texas driver’s license and license plate, it must be withheld
pursuant to section 552.130 of the Government Code.

In summary, the department must withhold the fingerprint information that we have marked
under section 560.003 of the Government Code. The department must withhold the
information we have marked pursuant to section 552.101 of the Government Code in
conjunction with section 1703.306 of the Occupations Code. The marked social security
number may be confidential under federal law. Provided the marked information pertains
to a Texas driver’s license and license plate, it must be withheld pursuant to section 552.130
of the Government Code. The remaining submitted information must be released to the
requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
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from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(¢).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,
Debbie K. Lee

Assistant Attorney General
Open Records Division

DKL/seg
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Ref: ID# 218557
Enc. Submitted documents

c: Ms. Kelly Gier
The University of Texas School of Law
Capital Punishment Clinic
727 East Dean Keeton
Austin, Texas 78705
(w/o enclosures)




ORIGINAL

CAUSE NO. GV300750

CITY OF GARLAND, TEXAS, § INTHE DISTRICT COURT OF
Plaintiff, § -
§ e n\:_.l
v, § I
§ TRAVIS COUNTY, TEXAS.. =
¢ ey
GREG ABBOTT, ATTORNEY GENERAL  § S
OF TEXAS, § T
Defendant. §  126™ JUDICIAL DISTRICT L2

AGREED FINAL JUDGMENT

On this date, the Court heard the parties’ motion for entry of an agreed final judgment.
Plaintiff City of Garland, Texas and Defendant Greg Abbott, Attorney Genera! of Texas, appeared
by and through their respective attorneys and announced to the Court that all matters of fact and
things in controversy between them had been fully and finally compromised and settled. This cause
is an action under the Public Information Act (PIA), Tex. Gov’t Code ch. 552. The parties represent
to the Court that, in compliance with Tex. Gov’t Code § 552.325(c), the requestor, Kelly Gier, was
sent reasonable notice of this setting and of the parties’ agreement that the City may withhold the
information at issue; that the requestor was also informed of her right to intervene in the suit to
contest the withholding of this information; and that the requestor has not informed the parties of
her intention to intervene. Neither has the requestor filed a motion to intervene or appeared today.
After considering the agreement of the parties and the law, the Court is of the opinion that entry of
an agreed final judgment is appropriate, disposing of all claims between these parties.

IT IS THEREFORE ADJUDGED, OCRDERED AND DECLARED that:

1. The information at issue, the investigation file on the 1977 murder of Nancy Gaynes

Blackwell, is excepted from disclosure by Tex. Gov't Code § 552.108(a)(1), except for the



information already disclosed by the City in accordance with law;

2. The City may withhold the information at issue from the requestor;

3. All costs of court are taxed against the parties incurring the same;

4. All relief not expressly grantea is denied; and

5. This Agreed Firllai Judgment finally disposes of all ¢claims between Plaintiff and

Defendant and ig a final j

SIGNED this the

APPROVED:

y 7774

dgment.
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Mark G. Mann

Assistant City Attorney

Office of the City Attorney
City of Garland

P.C. Box 469002

Garland, Texas 75046-9002
Telephone: (972)205-2380
Fax: (972) 205-2389
State Bar No. 24002520
ATTORNEY FOR PLAINTIFF
CITY OF GARLAND, TEXAS

Agreed Final Judgment
Cause No. GV300750C

BRENBA LOUDERMILK

Chief, Open Records Litigation
Administrative Law Division

P. O. Box 12548, Capitol Station
Austin, Texas 78711-2548
Telephone: — 475-4292

Fax: 320-0167

State Bar No. 12585600
ATTORNEY FOR DEFENDANT
GREG ABBOTT, ATTORNEY GENERAL
OF TEXAS
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