GREG ABBOTT

March 30, 2005

Mr. James M. Frazier, Il

Assistant General Counsel

Texas Department of Criminal Justice
P. O. Box 4004

Huntsville, Texas 77342

OR2005-02675

Dear Mr. Frazier:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 220794.

The Texas Department of Criminal Justice (the “department”) received a request for twelve
categories of information relating to three named department employees. You claim that
some of the requested information is excepted from disclosure under sections 552.101,
552.102, 552.108, 552.117, 552.122, 552.130, and 552.134 of the Government Code. We
have considered the exceptions you claim and reviewed the submitted information.

We begin by noting that one of the submitted documents is not responsive to the instant
request for information. We have marked this document, which the department need not
release in response to this request and this ruling will not address that information. See Econ.
Opportunities Dev. Corp. v. Bustamante, 562 S.w.2d 266 (Tex. Civ. App.—San
Antonio 1978, writ dism’d).

The submitted information contains the present and former home addresses and telephone
numbers, social security numbers, and family member information of current or former
department employees. In Open Records Letter No. 2005-01067 (2005), issued
February 4, 2005, we granted the department a previous determination finding, in part, that
the present and former home addresses and telephone numbers, social security numbers, and
family member information of current or former department employees are excepted from
disclosure under section 552.117(a)(3) of the Government Code. The previous determination
authorizes the department to withhold such information without the necessity of requesting
adecision from the attorney general, provided the pertinent facts and circumstances have not
changed since the issuance of the prior ruling. In this case, as the relevant law, facts, and
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circumstances have not changed since the issuance of the prior ruling, we determine that the
department must withhold the present and former home addresses and telephone numbers,
social security numbers, and family member information of current or former department
employees pursuant to section 552.117(a)(3) of the Government Code in accordance with the
previous determination issued in Open Records Letter No. 2005-01067. See also Open
Records Decision No. 673 at 7-8 (2001) (listing elements of second type of previous
determination under Gov’t Code § 552.301(a)). We note, however, that the following are
not excepted by section 552.117: 1) a post office box, 2) a selective service number, and 3)
a web address. See Gov’t Code § 552.117; Open Records Decision No. 622 at 4 (1994)
(“The legislative history of section 552.1 17(1)(A) makes clear that its purpose is to protect
public employees from being harassed at home. See House Committee on State Affairs, Bill
Analysis, H.B. 1976, 69th Leg. (1985); Senate Committee on State Affairs, Bill Analysis,
H.B. 1976, 69th Leg. (1985).” (Emphasis added.)); see also Open Records Decision Nos. 658
at 4 (1998) (statutory confidentiality provision must be express and cannot be implied), 478
at 2 (1987) (language of confidentiality statute controls scope of protection), 465 at 4-5
(1987) (statute explicitly required confidentiality).

Also in Open Records Letter No. 2005-01067 (2005), we granted the department a previous
determination finding, in part, that the license number, class, restrictions, and expiration date
of a driver’s license issued by an agency of the State of Texas is execpted from disclosure
pursuant to section 552.130 of the Government Code. The previous determination authorizes
the department to withhold such information without the necessity of requesting a decision
from the attorney general, provided the pertinent facts and circumstances have not changed
since the issuance of the prior ruling. In this case, as the relevant law, facts, and
circumstances have not changed since the issuance of the prior ruling, we determine that the
department must withhold the license number, class, restrictions, and expiration date of a
driver’s license issued by an agency of the State of Texas is excepted from disclosure
pursuant to section 552.130 of the Government Code in accordance with the previous
determination issued in Open Records Letter No. 2005-01067. See also Open Records
Decision No. 673 at 7-8 (2001). We note that the submitted Louisiana driver’s license
information is not excepted under section 552.130.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” This
section encompasses information protected by other statutes. The submitted information
contains an I-9 form (Employment Eligibility Verification), which is governed by
section 1324a of Title 8 of the United States Code. This section provides that an I-9 form
and “any information contained in or appended to such form, may not be used for purposes
other than for enforcement of this chapter” and for enforcement of other federal statutes
governing crime and criminal investigations. See 8 U.S.C. § 1324a(b)(5); see also 8 C.F.R.
§ 274a.2(b)(4). Release of the form in this instance would be “for purposes other than for
enforcement” of the referenced federal statutes. Accordingly, we conclude that the I-9 form
is confidential and may only be released in compliance with the federal laws and regulations
governing the employment verification system.
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The information submitted by the department also contains W-2 and W-4 forms.
Section 6103(a) of Title 26 of the United States Code provides that tax return information
is confidential. See 26 U.S.C. § 6103(a)(2), (b)(2)(A), (p)(8); see also Open Records
Decision No. 600 (1992); Attorney General Op. MW-372 (1981). Accordingly, the
department must withhold these forms pursuant to section 552.101 of the Government Code
in conjunction with section 6103(a) of Title 26 of the United States Code.

The department also asserts that portions of the information it has submitted are excepted
from disclosure under section 552.101 in conjunction with common law privacy as well as
under section 552.102 of the Government Code. Section 552.102 excepts from disclosure
“information in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a). In Hubert v.
Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.—Austin 1983, writ
ref’d n.r.e.), the court ruled that the test to be applied to information claimed to be protected
under section 552.102 is the same as the test formulated by the Texas Supreme Court in
Industrial Foundation v. Texas Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976), for
information claimed to be protected under the doctrine of common law privacy as
incorporated by section 552.101. We will therefore consider your claims regarding common
law privacy under section 552.101 and section 552.102 together.

Common law privacy protects information if (1) the information contains highly intimate or
embarrassing facts the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Indus. Found., 540
S.W.2d at 685. The type of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.

In addition, this office has found that the following types of information are excepted from
required public disclosure under common law privacy: an individual’s criminal history when
compiled by a governmental body, see Open Records Decision No. 565 (citing United States
Dep't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749 (1989));
personal financial information not relating to a financial transaction between an individual
and a governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990); some
kinds of medical information or information indicating disabilities or specific illnesses, see
Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related
stress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps); and
identities of victims of sexual abuse, see Open Records Decision Nos. 440 (1986), 393
(1983), 339 (1982).

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court
addressed the applicability of the common law privacy doctrine to files of an investigation
into allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the accused individual responding to the allegations, and
the conclusions of the board of inquiry that conducted the investigation. Ellen, 840 S.w.2d
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at 525. The court ordered the release of the affidavit of the person under investigation and
the conclusions of the board of inquiry, stating that the public’s interest was sufficiently
served by the disclosure of such documents. Id. In concluding, the Ellen court held that *“the
public did not possess a legitimate interest in the identities of the individual witnesses, nor
the details of their personal statements beyond what is contained in the documents that have
been ordered released.” Id. When there is an adequate summary of a sexual harassment
investigation, the summary must be released along with the statement of the accused, but the
identities of the victims and witnesses must be redacted and their detailed statements must
be withheld from disclosure.

A portion of the submitted information relates to an investigation of sexual harassment. In
this case, because there is no adequate summary of the investigation, the submitted
documents generally must be released. However, based on Ellen, the department must
withhold the identity of the alleged victim. We note that you seek to withhold information
identifying the alleged victim’s supervisor, to whom the alleged victim allegedly reported the
incident at issue. The supervisor is not a witness for purposes of Ellen, and her identity
therefore may not be withheld under 552.101 and common law privacy. We have marked
the information that is confidential under common law privacy, and that the department must
withhold under sections 552.101 and 552.102.

The department also asserts that portions of the submitted information are excepted under
section 552.101 in conjunction with constitutional privacy. Constitutional privacy consists
of two interrelated types of privacy: (1) the right to make certain kinds of decisions
independently and (2) an individual’s interest in avoiding disclosure of personal matters.
Open Records Decision No. 455 at 4 (1987). The first type protects an individual’s
autonomy within “zones of privacy” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. Id. The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. Id. The scope of information
protected is narrower than that under the common law doctrine of privacy; the information
must concern the “most intimate aspects of human affairs.” Id. at 5; Ramie v. City of Hedwig
Village, 765 F.2d 490 (5th Cir. 1985). After review of the submitted information, we find
that it does not contain information that is confidential under constitutional privacy;
therefore, the department may not withhold any of the submitted information under
section 552.101 on that ground.

You assert that a portion of the remaining information is excepted from public disclosure
under section 552.122(b) of the Government Code. This section excepts from disclosure “a
test item developed by a . . . governmental body[.]” Gov’t Code § 552.122(b). In Open
Records Decision No. 626 (1994), this office determined that the term “test item” in
section 552.122 includes “any standard means by which an individual’s or group’s
knowledge or ability in a particular area is evaluated,” but does not encompass evaluations
of an employee’s overall job performance or suitability. Open Records Decision No. 626 at 6
(1994). The question of whether specific information falls within the scope of
section 552.122(b) must be determined on a case-by-case basis. Id. Traditionally, this office
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has applied section 552.122 where release of “test items” might compromise the
effectiveness of future examinations. Id. at 4-5; see also Open Records Decision No. 118
(1976). Section 552.122 also protects the answers to test questions when the answers might
reveal the questions themselves. See Attorney General Opinion JM-640 at 3 (1987); Open
Records Decision No. 626 at 8 (1994).

You contend that the questions and responses that you have marked are excepted from
disclosure under section 552.122(b). After reviewing the information, we agree that the
submitted questions test an individual’s knowledge in a particular area and thus constitute
“test items” as contemplated by section 552.122(b). Accordingly, the department may
withhold the questions you have marked, and their corresponding preferred and actual
responses, pursuant to section 552.122(b) of the Government Code.

You also raise section 552.134 of the Government Code, which relates to inmates of the
department and provides in relevant part:

(a) Except as provided by Subsection (b) or by Section 552.029 [of the
Government Code], information obtained or maintained by the Texas
Department of Criminal Justice is excepted from [required public disclosure]
if it is information about an inmate who is confined in a facility operated by
or under a contract with the department.

Gov’t Code § 552.134(a). Section 552.029 of the Government Code provides:

Notwithstanding Section 508.313 or 552.134, the following information
about an inmate who is confined in a facility operated by or under a contract
with the Texas Department of Criminal Justice is subject to required
disclosure under Section 552.021:

(8) basic information regarding the death of an inmate in custody, an
incident involving the use of force, or an alleged crime involving the
inmate.

Gov’t Code § 552.029(8). The information that we have marked concerns inmates who were
confined in a facility operated by the department. Section 552.134 is explicitly made subject
to section 552.029. Under section 552.029, basic information regarding the death of an
inmate in custody, an alleged crime involving an inmate, and an incident involving the use
of force is subject to required disclosure. Basic information includes the time and place of
the incident, names of inmates and department officials directly involved, a brief narrative
of the incident, a brief description of any injuries sustained, and information regarding
criminal charges or disciplinary actions filed as a result of the incident. The information at
issue includes investigations of incidents involving the use of force and alleged crimes
involving inmates. Accordingly, with the exception of basic information that must be
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released pursuant to section 552.029(8), the department must withhold the information that
we have marked under section 552.134 of the Government Code.'

In summary, (1) section 552.117(a)(3) and section 552.130 information must be withheld in
accordance with the previous determination issued in Open Records Letter No. 2005-01067;
(2) the department must withhold the I-9, W-2, and W-4 forms under section 552.101 in
conjunction with federal law; (3) the information we have marked must be withheld under
sections 552.101 and 552.102 in conjunction with common law privacy; (4) the department
may withhold the questions you have marked, and their corresponding preferred and actual
responses, pursuant to section 552.122(b); (5) with the exception of basic information that
must be released pursuant to section 552.029(8), the department must withhold the
information that we have marked under section 552.134; and (6) the remaining information
must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling require's or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental

! As section 552.134 is dispositive, we do not address your section 552.108 claim for this information.
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body. Id. § 552.321(a); Tex. Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

// .
(/i_/,:\/ } \;«. ULL)
Cindy Nettles

Assistant Attorney General
Open Records Division

CN/krl
Ref; ID# 220794
Enc. Submitted documents

c: Ms. Naomi E. Terr
Attorney at Law
P. O. Box 421398
Houston, Texas 77242
(w/o enclosures)






