ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

April 27, 2005

Sgt. David Infante

Custodian of Records
Brownsville Police Department
600 East Jackson Street

Brownsville, Texas 78520-6058
OR2005-03610

Dear Sgt. Infante:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 222723.

The Brownsville Police Department (the “department”) received a request for all information
regarding a specific accident. You state that you will release some of the requested
information, including the submitted accident report. See Transp. Code § 550.065(c)(4)
(provides for the release of accident reports to a person who provides certain information as
specified by the statute). You claim that the submitted information is excepted from
disclosure under sections 552.101 and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.'

Initially, we must address the department’s obligations under section 552.301 of the
Government Code. First, subsections (a) and (b) of section 552.301 require a governmental
body requesting an open records ruling from this office to “ask for the attorney general’s
decision and state the exceptions that apply within a reasonable time but not later than the
10th business day after the date of receiving the written request.” Gov’t Code § 552.301(a),

'We assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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(b). While you raised section 261.201 of the Family Code within the ten-business-day time
period as required by subsection 552.301(b), you did not raise section 58.007 of the Family
Code or section 552.108 of the Government Code until after the ten-business-day deadline

had passed.

Section 552.108 is a discretionary exception to disclosure that protects a governmental
body’s interests and is generally waived by the governmental body’s failure to comply with
section 552.301 of the Government Code. See Open Records Decision No. 177 (1977)
(governmental body may waive statutory predecessor to section 552.108); see also Open
Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Therefore,
the department may not withhold any of the submitted information under section 552.108 of
the Government Code. However, since section 58.007 can provide a compelling reason to
withhold information, we will address your arguments under this provision of law. See Open
Records Decision No. 150 (1977) (presumption of openness overcome by a showing that the
information is made confidential by another source of law or affects third party interests).

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This section
encompasses information protected by section 261.201, which provides as follows:

(a) The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files,
reports, records, communications, and working papers used or
developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). The submitted information is an investigation of a car accident.
You have not explained, nor does it appear from our review, that this information was used
or developed in an investigation of alleged or suspected child abuse or neglect. See Fam.
Code §§ 261.001(1), (4) (defining “abuse” and “neglect” for the purposes of chapter 261 of
the Family Code). Thus, the submitted information is not within the scope of
section 261.201 of the Family Code. Accordingly, the department may not withhold this
information from disclosure under section 552.101 of the Government Code in conjunction
with section 261.201 of the Family Code.

You also claim that the submitted information falls within section 58.007 of the Family
Code, which is also encompassed by section 552.101 of the Government Code. Law
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enforcement records involving juvenile offenders and relating to conduct that occurred on
or after September 1, 1997 are confidential under section 58.007. The relevant language of
section 58.007(c) reads as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

Fam. Code § 58.007(c). We note, however, that section 58.007 is not applicable to
information that relates to a juvenile as a complainant, victim, witness, or other involved
party. The submitted information concerns a suspect who is an adult. Further, the only
juveniles referenced in the submitted information were victims. Therefore, section 58.007
does not apply to the submitted information. Accordingly, the department may not withhold
the submitted information under section 552.101 of the Government Code in conjunction
with section 58.007 of the Family Code.

Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right
to make certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual’s autonomy within “zones of privacy” which include matters related
'to marriage, procreation, contraception, family relationships, and child rearing and education.
Id. The second type of constitutional privacy requires a balancing between the individual’s
privacy interests and the public’s need to know information of public concern. Id. The scope
of information protected is narrower than that under the common-law doctrine of privacy;
the information must concern the “most intimate aspects of human affairs.” Id. at 5 (citing
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). The right to privacy
is a personal right that lapses at death, and therefore it does not encompass information that
relates to a deceased individual. See Moore v. Charles B. Pierce Film Enters., Inc., 589
S.W.2d 489, 491 (Tex. App.-Texarkana 1979, writ ref’d n.r.e.); Open Records Decision
No. 272 at 1 (1981). However, the United States Supreme Court has determined that
surviving family members can have a privacy interest in information relating to their
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deceased relatives. See Nat'l Archives & Records Admin. v. Favish, 124 S. Ct. 1570 (2004).
Here, you state that the family has contacted you and asserted a privacy interest in the release
of the death-scene images of their daughter. After reviewing your comments and the
submitted information, we find, in this instance, that the family’s privacy interest in the
photographs outweighs the public’s interest in the disclosure of this information. Thus, the
department must withhold the photographs under section 552.101 of the Government Code.

We note that some of the submitted information is confidential under section 552.130 of the
Government Code. In relevant part, section 552.130 provides:

(a) Information is excepted from required public disclosure if the
information relates to:

(1) a motor vehicle operator’s or driver’s license or permit issued by
an agency of this state; [or]

(2) a motor vehicle title or registration issued by an agency of this
state[.]

Gov’t Code § 552.130. Therefore, you must withhold the Texas-issued motor vehicle record
information we have marked under section 552.130 of the Government Code.

In summary, the department must withhold the photographs under section 552.101 of the
Government Code. Additionally, the department must withhold the Texas-issued motor
vehicle record information we have marked under section 552.130 of the Government Code.
The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
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statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Tex. Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov't Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Smcerely,

Jaclyn N. Thompson
Assistant Attorney General
Open Records Division

INT/krl

Ref: ID# 222723

Enc. Submitted documents

c: Ms. Cyn-Dee Lozano Jones
Branch Manager
Brush Country Claims, Ltd.

719 South Shoreline, Suite 104
Corpus Christi, Texas 78401





