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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 28, 2005

Mr. Reagan E. Greer
Executive Director

Texas Lottery Commission
P.O. Box 16630

Austin, Texas 78761

OR2005-03642
Dear Mr. Greer:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 222958.

The Texas Lottery Commission (the “commission”) received a request for documents and
communications exchanged between the commission and Gametech International, Inc.
(“Gametech”), and between the commission and a named individual. You state that youhave
made a portion of the requested information available to the requestor but claim that the
remaining requested information is excepted from disclosure under section 552.103 of the
Government Code. We have considered the exception you claim and reviewed the submitted
information.! We have also considered comments submitted by the requestor. See Gov’t
Code § 552.304 (providing that a interested party may submit comments stating why
information should or should not be released).

Section 552.103, the litigation exception, provides in relevant part as follows:

! To the extent any additional types of responsive information existed on the date the commission
received this request, we assume the commission has released them. If the commission has not released any
such records, it must do so at this time. See Gov’t Code §§ 552.301(a), .302; see also Open Records Decision
No. 664 (2000) (if governmental body concludes that no exceptions apply to requested information, it must
release information as soon as possible).
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(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The commission has the burden of providing relevant facts
and documents to show that the section 552.103(a) exception is applicable in this particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date that the request for information is received, and (2) the
information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal Found.,
958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard v. Houston Post Co., 684
S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records
Decision No. 551 at 4 (1990). The commission must meet both prongs of this test for
information to be excepted under 552.103(a).

The question of whether litigation is reasonably anticipated must be determined on a case-by-
case basis.? See Open Records Decision No. 452 at 4 (1986). When the governmental body
is the prospective plaintiff in litigation, the evidence of anticipated litigation must at least
reflect that litigation involving a specific matter is “realistically contemplated.” See Open
Records Decision No. 518 at 5 (1989); see also Attorney General Opinion MW-575 (1982)
(investigatory file may be withheld if governmental body’s attorney determines that it should
be withheld pursuant to Gov’t Code § 552.103 and that litigation is “reasonably likely
to result”).

You state that on January 17, 2005, a commission enforcement attorney completed an
investigation into alleged price fixing and other violations of the Bingo Enabling Act by
Gametech. You further inform us that, prior to its receipt of the present request, the
commission decided to pursue an enforcement action and has taken formal steps to resolve
the matter, including the offering of settlement terms, which are still pending. Additionally,
you advise that, if a settlement is not reached, the commission will pursue litigation before
the State Office of Administrative Hearings. After reviewing your arguments and the
submitted documents, we agree that the commission reasonably anticipated litigation on the

? For purposes of section 552.103(a), this office considers a contested case under the Texas
Administrative Procedure Act (the “APA™), chapter 2001 of the Government Code, to constitute “litigation.”
See Open Records Decision No. 588 (1991).



Mr. Reagan E. Greer - Page 3

date the commission received the request for information. We also agree that the information
at issue relates to the anticipated litigation.

We note however, that some of the submitted documents reflect on their face that they were
obtained from or provided to representatives of Gametech, which appears to be the only other
party in the anticipated litigation. Once information has been obtained by all parties to a
litigation through discovery or otherwise, no section 552.103(a) interest exists with respect
to that information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, to the
extent that the submitted information has either been obtained from or provided to Gametech
or its representatives, it is not excepted from disclosure under section 552.103(a) and may
not be withheld on that basis. However, to the extent that the submitted information has not
been obtained from or provided to Gametech or its representatives, it may be withheld from
disclosure under section 552.103(a). Furthermore, the applicability of section 552.103(a)
ends once litigation has been concluded or is no longer reasonably anticipated. Attomey
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

We note that the documents Gametech appears to have had access to include e-mail
addresses of members of the public. Section 552.137 of the Government Code excepts from
disclosure “an e-mail address of a member of the public that is provided for the purpose of
communicating electronically with a governmental body” unless the member of the
public consents to its release or the e-mail address is of a type specifically excluded by
subsection (c). See Gov’t Code § 552.137(a)-(c). We note that section 552.137 does not
apply to a government employee’s work e-mail address because such an address is not that
of the employee as a “member of the public” but is instead the address of the individual as
a government employee. The e-mail addresses we have marked do not appear to be of a type
specifically excluded by section 552.137(c). Therefore, the commission must withhold such
e-mail addresses in accordance with section 552.137 unless the commission receives consent
for their release.

In summary, to the extent that the submitted information has not been obtained from or
provided to Gametech or its representatives, it may be withheld from disclosure under
section 552.103(a). To the extent that the submitted information has either been obtained
from or provided to Gametech or its representatives, it is not excepted from disclosure under
section 552.103(a) and may not be withheld on that basis; however, the e-mail addresses we
have marked in the submitted information must be withheld under section 552.137.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
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filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney

general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a). -

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at(877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,
“ g S
James/A. Person III

Assistant Attorney General
Open Records Division

JP/sdk



Mr. Reagan E. Greer - Page 5

Ref: ID# 222958
Enc. Submitted documents

c: Mr. Steven W. Hieronymus
Trend Gaming Systems
8868 Research Boulevard, Suite 500
Austin, Texas 78758
(w/o enclosures)



CAUSE NO. GN56: 668

GAMETECH INTERNATIONAL, INC,, IN THE DISTRICT COURT OF

Plaintff,
V.,

9
§
§
:
GREG ABBOTT, in his official capacity  § -
as Attorney General of Texas, § '
Defendant, § TRAVIS COUNTY, TEXASZ
and §
REAGAN GREER, in his official capacity §
as Executive Director of the Texas Lottery §
Commisston, and THE TEXAS §
LOTTERY COMMISSION, §
§

Defendants/Cross-claimant. 126% JUDICIAL DISTRICT

FINAL JUDGMENT ON CROSS MOTIQNS FOR SUMMARY JUDGMENT

On February 21, 2006, -alfnearing on the parties Cross Motions for Summary was held.
All parties appeared by their respective counsel of record. The Court having reviewed and
considered the pleadings on file and argument of counsel, grants the Motions for Summary
Judgment of Plaintiff Gametech International, Inc. (“Gametech”) and Defendant Reagan
Greer and the Texas Lottery Commission (“Commission”), and denies the Defendant
Attorney General’s Motion for Summary Judgment;

IT IS THEREFORE ORDERED that the information at issue in this lawsuit,
specifically;

1. A letter dated February 11, 2005 from the Commission to Gametech, in which the
Commission offers terms for settling issues and controversies between the Commission and
Gametech, and

2 A letier dated March 3, 2005 from Gametech to the Commission, in which
Gametech proposes a settlement counter-offer for the Commission’s consideration,

are settlement negotiations excepted from mandatory disclosure under TEX. GOV'T
CoDE § 552.101 pursuant to TEX, GOv’T CoDE ch. 2009 and TEX. CIv. PRACAND REM. CODE

ch. 54.



IT IS FURTHER ORDERED that all relief not granted herein is hereby “enied. The

judgment disposes of all issues raised by all parties and is final.

SIGNED this -5, dayéfﬁzn—ch, 2006,

st A @,G&/

I'JR%@ING JUDGE

Final Judgment on Cross Motions for Summary Judgment
Cause No. GN501668





