GREG ABBOTT

July 25, 2005

Ms. lIse D. Bailey

Assistant City Attorney

City of Kerrville

800 Junction Highway
Kerrville, Texas 78028-5069

OR2005-06612
Dear Ms. Bailey:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 228684.

The City of Kerrville (the “city”) received two requests from the same requestor for fifteen
categories of information related to a police shooting. You inform us that the city does not
maintain some of the requested information. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision No. 452 at 3 (1986) (governmental body not required to disclose
information that did not exist at time request was received). You claim that the remaining
requested information is excepted from disclosure under sections 552.101, 552.102, 552.103,
552.108, 552.117 and 552.1175.¢0f the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we note that you have not submitted the requested insurance policy for our review.
As you have not submitted the requested information for our review, we assume you have
released it to the extent that it existed on the date the city received this request. If you have
not released any such records, you must release them to the requestor at this time. See Gov’t
Code §§ 552.301(a), .302.; see also Open Records Decision No. 664 (2000) (noting that if
governmental body concludes that no exceptions apply to requested information, it must
release information as soon as possible under circumstances).

Next, we note, and you acknowledge, that a portion of the requested videotape has been
previously ruled upon by this office in Open Records Letter No. 2005-03627 (2005). As we
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have no indication that the law, facts, and circumstances surrounding this prior ruling have
changed, you may continue to rely on the prior ruling as a previous determination and
therefore must release the information requested that was previously ruled upon. See Open
Records Decision No. 673 (2001) (so long as law, facts, circumstances on which prior ruling
was based have not changed, first type of previous determination exists where requested
information is precisely same information as was addressed in a prior attorney general ruling,
ruling is addressed to same governmental body, and ruling concludes that information is or
is not excepted from disclosure).

We also note that a portion of the submitted information is made expressly public under
section 552.022 of the Government Code. This section provides, in pertinent part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made
of, for, or by a governmental body, excepted as provided by
Section 552.108[.]

Gov’t Code § 552.022(a)(1). The personnel file of the officer involved in the shooting
contains completed evaluations that are made public pursuant to section 552.022(a)(1).
Therefore, the city may only withhold this information if it is confidential under other law
or under section 552.108 of the Government Code. Although you argue that this information
is excepted under section 552.103 of the Government Code, this is a discretionary exception
and therefore not “other law” for purposes of section 552.022."! As such, this information,
which we have marked, may not be withheld on this basis. However, we will address the
city’s claims under sections 552.101, 552.102, 552.108,552.117,and 552.1175 with regards
to the completed evaluations as well as the remaining information.

But first we consider your claim under section 552.103 of the Government Code for the
information not subject to section 552.022(a)(1). Section 552.103 provides as follows:

'Discretionary exceptions are intended to protect only the interests of the governmental body, as
distinct from exceptions which are intended to protect information deemed confidential by law or the interests
of third parties. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—
Dallas 1999, no pet.) (governmental body may waive section 552.103); Open Records Decision Nos. 542 at4
(1990) (statutory predecessor to section 552.103 may be waived); see also Open Records Decision No. 522 at4
(1989) (discretionary exceptions in general). Discretionary exceptions therefore do not constitute “other law”
that makes information confidential.
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(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.) ; Heard
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552. 103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably
anticipated must be determined on a case-by-case basis. Open Records Decision No. 452
at4 (1986). In Open Records Decision No. 638 (1996), this office stated that a governmental
body has met its burden of showing that litigation is reasonably anticipated when it received
a notice of claim letter and the governmental body represents that the notice of claim letter
is in compliance with the requirements of the Texas Tort Claims Act (“TTCA”), chapter 101
of the Civil Practice and Remedies Code, or an applicable municipal ordinance. On the other
hand, this office has determined that if an individual publicly threatens to bring suit against
a governmental body, but does not actually take objective steps toward filing suit, litigation
is not reasonably anticipated. See Open Records Decision No. 331 (1982). Further, the fact
that a potential opposing party has hired an attorney who makes a request for information
does not establish that litigation is reasonably anticipated. Open Records Decision No. 361
(1983).

In this instance, you indicate that, prior to requesting the information at issue, the requestor
submitted notice to the city in compliance with the TTCA that he anticipates filing a lawsuit
against the city for civil rights violations. Based on your arguments and our review of the
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submitted information, we agree that the city reasonably anticipated litigation on the date the
city received the present request, and we find that most of the submitted information relates
to the anticipated litigation. However, you have not explained how the personnel records of
the officer who was not the shooter relate to the anticipated litigation. Thus, the city may
withhold all of the remaining submitted information except for the personnel records of the
officer who was not the shooter pursuant to section 552.103.

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing party in the anticipated litigation
is not excepted from disclosure under section 552.103(a), and it must be disclosed. Further,
the applicability of section 552.103(a) ends once the litigation has been concluded. Attorney
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

We now turn to the information not withheld under section 552.103 to determine whether
it may be withheld under section 552.108 of the Government Code. Section 552.108 excepts
from disclosure “[i]Jnformation held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime . . . if: (1) release of the
information would interfere with the detection, investigation, or prosecution of crime.” Gov’t
Code § 552.108(a)(1). Generally, a governmental body claiming section 552.108 must
reasonably explain how and why the release of the requested information would interfere
with law enforcement. See Gov’t Code §§ 552.108(a)(1), (b)(1), .301(e)(1)(A); see also Ex
parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You do not explain, nor is it apparent from the
face of the submitted documents, how release of the remaining submitted information would
interfere with the detection, investigation, or prosecution of crime. Therefore, the city may
not withhold the personnel file of the officer who is not the shooter or the completed
evaluations subject to section 552.022(a)(1) under section 552.108(a)(1). See also Open
Records Decision Nos. 562 at 10 (1990) (stating that law enforcement exception does not
protect general personnel information about a peace officer or information concerning
complaints filed against the officer), 361 at 3 (1983) (information relating to complaints
against peace officers and disciplinary actions resulting therefrom not excepted under
statutory predecessor).

The city also claims section 552.101 and 552.102 of the Government Code for the personnel
file of the officer who is not the shooter and the completed evaluations subject to
section 552.022(a)(1). Section 552.101 excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision” and encompasses information
protected by common law privacy. Section 552.102 excepts from disclosure “information
in a personnel file, the disclosure of which would constitute a clearly unwarranted invasion
of personal privacy.” Gov’t Code § 552.102(a). In Hubert v. Harte-Hanks Texas
Newspapers, 652 S.W.2d 546 (Tex. App.—Austin 1983, writref’d n.r.e.), the court ruled that
the test to be applied to information claimed to be protected under section 552.102 is the
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same as the test formulated by the Texas Supreme Court in Industrial Foundation v. Texas
Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976), for information claimed to be
protected under the doctrine of common law privacy as incorporated by section 552.101. We
will therefore consider your claims regarding sections 552.101 and 552.102 together.

Common law privacy protects information if (1) the information contains highly intimate or
embarrassing facts the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Indus. Found., 540
S.W.2d at 685. The type of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
In addition, this office has found that the following types of information are excepted from
required public disclosure under common law privacy: some kinds of medical information
or information indicating disabilities or specific illnesses, see Open Records Decision
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps); personal financial
information not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 545 (1990); and identities of victims
of sexual abuse, see Open Records Decision Nos. 440 (1986), 393 (1983), 339 (1982).

After reviewing the information, we find that no portion of the remaining information is
protected from disclosure by the common law right to privacy. See Open Records Decision
Nos. 470 (1987) (public employee’s job performance does not generally constitute his private
affairs), 455 (1987) (public employee’s job performances or abilities generally not protected
by privacy), 444 (1986) (public has legitimate interest in knowing reasons for dismissal,
demotion, promotion, or resignation of public employees), 423 at 2 (1984) (statutory
predecessor applicable when information would reveal intimate details of highly personal
nature), 405 at 2 (1983) (manner in which employee performed his job cannot be said to be
of minimal public interest), 400 at 5 (1983) (statutory predecessor protected information only
if its release would lead to clearly unwarranted invasion of privacy). Thus, none of the
remaining information may be withheld under wither section 552.101 or 552.102 on the basis
of common law privacy.

However, the personnel file of the officer who is not the shooter contains information that
is excepted from disclosure under section 552.117(a)(2). The city must withhold those
portions of the records that reveal the officers’ home addresses, home telephone numbers,
and social security numbers. The city must also withhold the officers’ former home
addresses and telephone information from disclosure. See Open Records Decision No. 622
(1994). We have marked these documents accordingly.

The same personnel file also contains Texas motor vehicle record information.
Section 552.130 of the Government Code excepts from disclosure information that “relates
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to . . . a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state.” Gov’t Code
§ 552.130. In accordance with section 552.130 of the Government Code, the city must
withhold the Texas motor vehicle record information we have marked.

In summary, a portion of the submitted information is subject to a previous determination
and must be released. The completed evaluations subject to section 552.022(a)(1), which we
have marked, must be released. The personnel file of the officer who is not the shooter must
be released, but information subject to sections 552.117 and 552.130, which we have
marked, must be withheld. The remaining submitted information may be withheld under
section 552.103 of the Government Code.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at(877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408,411 (Tex.
App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
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sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note thata third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely, _
s
e / . /1
{ / /4 -
A4 /4 T
José Vela III

Assistant Attorney General
Open Records Division

IV/krl
Ref: ID#228864
Enc. Submitted documents

c: Richard L. Ellison
Attorney at Law
327 Earl Garrett St.
Kerrville, Texas 78028
(w/o enclosures)





