ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 27, 2005

Ms. Lynne Wilkerson

General Counsel

Bexar County Juvenile Probation Department
235 East Mitchell Street

San Antonio, Texas 78210-3845

OR2005-06733
Dear Ms. Wilkerson:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 228957.

The Bexar County Juvenile Probation Department (the “department”) received a request for
the requestor’s personnel file. You state and provide documentation showing that you have
released most of the requestor’s personnel file to her.! You claim that the remaining
requested information is excepted from disclosure under sections 552.101 and 552.103 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.?

You claim that the information at issue, which you have labeled Exhibit C, is excepted from
disclosure under section 552.103 of the Government Code, which provides as follows:

I'We note that some of the released documents contain or consist of confidential information that is not
subject to release to the general public. See Gov’t Code § 552.352. However, the requestor in this instance
has a special right of access to the information. /d. § 552.023. Because some of the information is confidential
with respect to the general public, if the department receives a future request for this information from an
individual other than the requestor or her authorized representative, the department should submit the
information to this office and request a ruling.

2We note that you have redacted the names of juveniles who are in the department’s custody from two
of the submitted documents. A governmental body that submits information to this office for the purpose of
requesting an open records ruling must do so in a manner that enables this office to determine whether the
information comes within the scope of an exception to disclosure. As we are able in this instance to ascertain
the nature of the information that you have redacted, we will determine whether it is excepted from public
disclosure. Inthe future, however, the department should refrain from redacting any information that it submits
to this office in seeking an open records ruling. See Gov’t Code §§ 552.301(e)(1)(D), .302.
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(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) - Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyif the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation to which
the governmental body is a party is pending or reasonably anticipated on the date the
governmental body received the request, and (2) the information at issue is related to that
litigation. Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex.
App.—Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex.
App.—Houston [1st Dist.] 1984, writ ref'd n.r.e.); Open Records Decision No. 551 at 4
(1990). The governmental body must meet both prongs of this test for information to be
excepted under section 552.103(a). -

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that
litigation is reasonably anticipated, the governmental body must furnish concrete evidence
that litigation involving a specific matter is realistically contemplated and is more than mere
conjecture. Id. Concrete evidence to support a claim that litigation is reasonably anticipated
may include, for example, the governmental body’s receipt of a letter containing a specific
threat to sue the governmental body from an attorney for a potential opposing party.> Open
Records Decision No. 555 (1990); see Open Records Decision No. 518 at 5(1989) (litigation
must be “realistically contemplated”). On the other hand, this office has determined that if
an individual publicly threatens to bring suit against a governmental body, but does not

3In addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open
Records Decision No. 288 (1981).
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actually take objective steps toward filing suit, litigation is not reasonably anticipated. See
Open Records Decision No. 331 (1982).

You state that the requestor is a former employee who has a history of filing litigation against
the department and that she has previously filed an EEOC claim against the department. You
do not indicate, however, and the submitted information does not suggest, that this claim is
currently pending. You further explain that, subsequent to her employment with the
department, the requestor went to work for the Child Protective Services Division (“CPS™)
of the Texas Department of Family and Protective Services,* and that recently an incident
arose involving the requestor’s actions as a CPS caseworker at a department facility. You
state that the department reasonably anticipates liti gation will be filed. You have not,
however, provided any evidence showing that the requestor or any other individual has taken
any objective steps toward filing suit over the incident. Because you have failed to establish
you reasonably anticipated litigation when you received this request, none of the submitted
information may be withheld under section 552.103.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information that other statutes make
confidential. Juvenile law enforcement records relating to conduct that occurred on or after
September 1, 1997 are confidential under section 58.007 of the Family Code. The relevant
language of section 58.007(c) reads as follows:

(¢) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

“Formerly the Texas Department of Protective and Regulatory Services. See Actof June2, 2003, 78"
Leg., R.S, ch. 198, § 1.27, 2003 Tex. Sess. Law Serv. 611, 641 (“A reference in law to the Department of
Protective and Regulatory Service means the Department of Family and Protective Services.”).
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Fam. Code § 58.007(c). You contend that the names of juveniles contained in some of the
submitted documents, which include a memorandum reflecting staff concerns about the
requestor’s conduct while on the job, an internal incident report, and a letter of appreciation,
are confidential pursuant to section 58.007. Upon review, we note that the documents in
which the names appear are not juvenile law enforcement records. Therefore, we determine
that the department may not withhold any portion of the submitted information pursuant to
section 552.101 in conjunction with section 58.007 of the Family Code.

You also claim certain information is protected from disclosure under section 552.101 in
conjunction with the common-law right to privacy. Section 552.101 also encompasses the
doctrine of common-law privacy, which protects information that is 1) highly intimate or
embarrassing, such that its release would be highly objectionable to a reasonable person, and
2) not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d at 682-83. The type of information considered intimate and embarrassing by the
Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683.

Additionally, this office has found that the following types of information are excepted from
required public disclosure under common-law privacy: some kinds of medical information
or information indicating disabilities or specific illnesses, see Open Records Decision Nos.
470 (1987) (illness from severe emotional and job-related stress), 455 (1987) (prescription
drugs, illnesses, operations, and physieal handicaps); personal financial information not
relating to the financial transaction between an individual and a governmental body, see
Open Records Decision Nos. 600 (1992), 545 (1990); information concerning the intimate
relations between individuals and their family members, see Open Records Decision No.470
(1987); and identities of victims of sexual abuse, see Open Records Decision Nos. 440
(1986), 393 (1983), 339 (1982).

We have marked some information that the department must withhold under section 552.101
in conjunction with common-law privacy. We find, however, that the remaining information
at issue, specifically the identities of department employees who reported alleged
inappropriate behavior by the requestor, is of legitimate public interest and is, therefore, not
protected by common-law privacy. See generally Open Records Decision Nos. 470 (1987)
(public employee’s job performance does not generally constitute his private affairs), 455
(1987) (public employee’s job performances or abilities generally not protected by privacy),
444 (1986) (public has legitimate interest in knowing reasons for dismissal, demotion,
promotion, or resignation of public employees), 423 at 2 (1984) (scope of public employee
privacy is narrow), 329 at 2 (1982) (information relating to complaints against public
employees and discipline resulting therefrom is not protected under former Gov’t Code
§ 552.101), 208 at 2 (1978) (information relating to complaint against public employee and
disposition of the complaint is not protected under either the constitutional or common-law
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right of privacy). Accordingly, none of the remaining submitted information may be
withheld under section 552.101 in conjunction with common-law privacy.

Section 552.101 also encompasses the common-law informer’s privilege, which has long
been recognized by Texas courts. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim.
App. 1969); Hawthorne v. State, 10 S.W.2d 724, 725 (Tex. Crim. App. 1928). It protects
from disclosure the identities of persons who report activities over which the governmental
body has criminal or quasi-criminal law-enforcement authority, provided that the subject of
the information does not already know the informer’s identity. Open Records Decision
Nos. 515 at 3 (1988), 208 at 1-2 (1978). The informer’s privilege protects the identities of
individuals who report violations of statutes to the police or similar law-enforcement
agencies, as well as those who report violations of statutes with civil or criminal penalties
to “administrative officials having a duty of inspection or of law enforcement within their
particular spheres.” Open Records Decision No. 279 at 2 (1981) (citing Wigmore, Evidence,
§ 2374, at 767 (McNaughton rev. ed. 1961)). The report must be of a violation of a criminal
or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5 (1988). The
privilege excepts an informer’s statement only to the extent necessary to protect the
informer’s identity. See Open Records Decision No. 549 at 5 (1990). However, witnesses
who provide information in the course of an investigation but do not make the initial report
of the violation are not informants for the purposes of claiming the informer’s privilege.
After reviewing the information at issue, we find that, while the individuals atissue provided
information to the department about alleged inappropriate behavior by the requestor while
she was an department employee, they did not report any violations of law. Therefore, the
common-law informer’s privilege does not apply to any of the identifying information at
issue.

In summary, the department must withhold the marked information under section 552.101
in conjunction with common-law privacy. The remaining information must be released to
the requestor.’

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited

SLike the previously-released information, we note that one of the submitted documents contains
confidential information that is not subject to release to the general public. See Gov’t Code § 552.352.
However, the requestor in this instance has a special right of access to the information. Id. § 552.023. Because
some of the information is confidential with respect to the general public, if the department receives a future
request for this information from an individual other than the requestor or her authorized representative, the
department should submit the information to this office and request a ruling.
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from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Tex. Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments wiglfin 10 calendar days of the date of this ruling.

Sincgfely,

LA
Cary Grace Z ‘
Assistant Attorney General

Open Records Division

ECGljev
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Ref: ID# 228957
Enc. Submitted documents

c: Ms. Jennifer Castro
1339 Bronder Road
Pleasanton, Texas 78064
(w/o enclosures)





