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GREG ABBOTT

September 7, 2005

Ms. Helen Valkavich

Assistant City Attorney

City of San Antonio

P.O. Box 839966

San Antonio, Texas 78283-3966

OR2005-08143
Dear Ms. Valkavich:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 231659.

The City of San Antonio (the “city”) received a request for property appraisals related to the
Southside Project. You claim that the requested information is excepted from disclosure
under sections 552.104 and 552.105 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we note that the submitted information is subject to section 552.022 of the
Government Code. Section 552.022 provides in pertinent part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made
of, for, or by a governmental body, except as provided by
Section 552.108[.]
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Gov’t Code § 552.022(a)(1). The submitted information consists of completed appraisal
reports made for the city, which are made expressly public by section 552.022, unless they
are expressly made confidential under other law. Section 552.105 of the Government Code
is a discretionary exception under the Act that does not constitute “other law” for purposes
of section 552.022. See Open Records Decision No. 564 (1990) (governmental body may
waive statutory predecessor to section 552.105). Accordingly, the city may not withhold this
information under section 552.105 of the Government Code. However, because
section 552.022 does not apply to information that is excepted from disclosure under
section 552.104, we will address your argument under section 552.104. See Gov’t Code
§ 552.104(b).

You claim that the requested information is excepted from disclosure under section 552.104
of the Government Code. Section 552.104 excepts from required public disclosure
«information that, if released, would give advantage to a competitor or bidder.” Gov’t Code
§ 552.104. This exception protects a governmental body’s interests in connection with
competitive bidding and in certain other competitive situations. See Open Records Decision
No. 593 (1991) (construing statutory predecessor). This office has held thata governmental
body may seek protectionasa competitor in the marketplace under section 552.104 and avail
itself of the “competitive advantage” aspect of this exception if it can satisfy two criteria.
See id. First, the governmental body must demonstrate that it has specific marketplace
interests. See id. at 3. Second, the governmental body must demonstrate a specific threat
of actual or potential harm to its interests in a particular competitive situation. See id. at 5.
Thus, the question of whether the release of particular information will harm a governmental
body’s legitimate interests as a competitor in a marketplace depends on the sufficiency of
the governmental body’s demonstration of the prospect of specific harm to its marketplace
interests in a particular competitive situation. See id. at 10. A general allegation of a remote
possibility of harm is not sufficient. See Open Records Decision No. 514 at 2 (1988).

You argue that release of the requested information would harm the city’s interests as a
competitor in the real estate market, stating that “[i]n this project area, there ar¢ many
landowners, all of whom will seek the highest price possible for their parcels of land.”
However, we find that you have not demonstrated that the city has specific marketplace
interests in the real estate in question. See Open Records Decision No. 593 (1991).
Accordingly, the requested information may not be withheld under section 552.104. Asyou
raise no other exceptions to disclosure, and the remaining information is not otherwise
confidential by law, it must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
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governmental body wants 0 challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (©). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at(877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep 't of Pub. Safety v. Gilbreath, 842 S.W.2d 408,411 (Tex.
App.—Austin 1992, no writ). :

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. If records are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schioss at the Office of the
Attorney General at (512) 475-2497. _

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely, )
iy /ﬁ/
/ /i/ /

(e VLT

José ‘</ela 11
Assistant Attorney General
Open Records Division

IV/jpa
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Ref: ID# 231659
Enc. Submitted documents

c: Ms. Isidra Elizabeth Alejos de Espinoza
SFAPOA/City South Association
P.O. Box 14015
San Antonio, Texas 78214
(w/o enclosures)
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CAUSE NO. GV500624

CITY OF SAN ANTONIO, TEXAS ACTING
BY AND THROUGH ITS AGENCY CITY
PUBLIC SERVICE,

Plaintiff,

IN THE DISTRICT COURT OF

GREG ABBOTT, ATTORNEY GENERAL
OF TEXAS,

§
§
§
§
§
V. § TRAVIS COUNTY, TEXAS
§
§
§
§
Dcfendant. §

98™ JUDICIAL DISTRICT

AGREED FINAL JUDGMENT

On this date, the Court heard the parties' motion for agrecd final judgment. Plaintiff City of
San Antonio, Texas, acting by and through its agency City Public Service, (CPS) and Defendant
Greg Abbott, Attorncy Gencral of Texas, appearcd, by and through their respective attorneys, and
announccd to the Court that all matters of fact and things in controversy between them had been fully
and finally compromised and scttled. This cause is an action under the Public Information Act
(PIA), Tex. Gov’t Code Ann. ch. 552. The parties represent to the Court that, in compliance with
Tex. Gov’t Code Ann. § 552.325(c), the requestor, Don Brock, was sent reasonable notice of this
sctting and of the partics’ agreement that CPS must withhold some of the information at issuc; that
the recquestor was also informed of his right to intervenc in the suit to contest the withholding of this
information; and that the requestor has not informed the parties of his intention to intervenc. Neither
has the requestor filed a motion to intervene or appeared today. After considering the agreement of
the partics and the law, the Court is of the opinion that cntry of an agreed final judgment is
appropriate, disposing of all claims betwecen these parties.

IT IS THEREFORE ADJUDGED, ORDERED AND DECLARED that:

1. CPS’s electric transmission and distribution line maps and gas distribution line maps
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arc confidential by Tex. Gov’t Code § 418.181 and, therefore, are excepted from disclosure by Tex.
Gov't Code Ann. § 552.101.

2. CPS shall withhold from the requestor CPS’s clectric transmission and distribution
linc maps and gas distribution line maps.

3. To the cxtent that the Texas Railroad Commission makes public under the PIA gas
transmission maps filed in connection with CPS’s T-4 permit to operatc a pipcline in Texas, CPS's
gas transmission linc maps are subject to disclosurc. CPS shall make available to the requestor

CPS’s gas transmission map that it filed with the Texas Railroad Commission in March 2004.

4. All costs of court arc taxed against the partics incurring the same;
5. All relicf not expressly granted is denied; and
6. This Agreed Final Judgment finally disposcs of all claims between Plaintiff and

Defendant and is a final judgment.

SIGNED this the / &/ dayof W 2006.

APPROVED:
CHRISTOPHER EO BRENDA LOUDERMILK
SCOTT, DOUGLASS & MCCONNICO, Chief, Open Records Litigation
L.L.P. Administrative Law Division
600 Congress Avenuc, Suite 1500 P. O. Box 12548, Capitol Station
Austin, Texas 78701-2589 Austin, Texas 78711-2548
Telephone: 495-6300 Telephone: 475-4292
Fax: 474-0731 Fax: 320-0167
Statc Bar No. 24027977 State Bar No. 12585600
ATTORNEY FOR PLAINTIFF ATTORNEY FOR DEFENDANT
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