GREG ABBOTT

September 8, 2005

Ms. Leslie A. Sachanowicz

Assistant Criminal District Attorney
Bexar County District Attorney’s Office
300 Dolorosa, Suite 4049

San Antonio, Texas 78205-3030

OR2005-08207

Dear Ms. Sachanowicz:

AR

You ask whether certain information is subject to required public disclosure under the Pﬁblic
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 231864.

The Bexar County District Attorney’s Office (the “district attorney”) received a request for
“any and all records” regarding the requestor’s client.! You claim that the submitted
information is excepted from disclosure under sections 552.103,552.108, and 552.111 ofthe
Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of the requested information.?

We first note that some of the submitted information appears to have been obtained pursuant
to a grand jury subpoena. The judiciary is expressly excluded from the requirements of the
Act. See Gov’t Code § 552.003(1)(B). This office has determined that a grand jury, for
purposes of the Act, is a part of the judiciary and therefore not subject to the Act. Open
Records Decision No. 411 (1984). Further, records kept by a district attorney who is acting
as an agent for a grand jury are considered records in the constructive possession of the grand

'As you have not submitted a copy of the request, we take our description from your brief.

?We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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jury and therefore are not subject to the Act. Open Records Decisions Nos. 513 (1988), 411
(1984), 398 (1983); but see Open Records Decision No. 513 at 4 (1988) (defining limits of
judiciary exclusion). The fact that information collected or prepared by the district attorney
is submitted to the grand jury does not necessarily mean that the information is in the grand
jury’s constructive possession when the same information is also held by the district attorney
in its own capacity. Information held by the district attorney but not produced at the
direction of the grand jury may well be protected under one of the Act’s specific exceptions,
but it is not excluded from the reach of the Act by the judiciary exclusion. Open Records
Decision No. 513 (1988). Thus, to the extent that the district attorney has custody of the
information at issue as an agent of the grand jury, any such information is in the grand jury’s
constructive possession and is not subject to disclosure under the Act. Id. at 4. The rest of
this decision is not applicable to any such information. To the extent that the information
is not held by the district attorney as an agent of the grand jury, we address its public
availability under the Act.

Next, however, we must address the procedural requirements of section 552.301 of the
Government Code. Pursuant to section 552.301(¢e), a governmental body is required to
submit to this office within fifteen business days of receiving an open records request
(1) general written comments stating the reasons why the stated exceptions apply that would
allow the information to be withheld, (2) a copy of the written request for information, (3) a
signed statement or sufficient evidence showing the date the governmental body received the
written request, and (4) a copy of the specific information requested or representative
samples, labeled to indicate which exceptions apply to which parts of the documents. You
did not submit a copy of the written request for information. Consequently, you failed to
comply with section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released. Information that is presumed
public must be released unless a governmental body demonstrates a compelling reason to
withhold the information to overcome this presumption. See Gov’t Code § 552.302;
Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ)
(governmental body must make compelling demonstration to overcome presumption of
openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). Normally, a compelling reason to withhold information exists where some
other source of law makes the information confidential or where third-party interests are at
stake. See Open Records Decision No. 150 at 2 (1977). Sections 552.103, 552.108, and
552.111 are discretionary exceptions to disclosure that protect a governmental body’s
interests and may be waived. See Gov’t Code § 552.007; Dallas Area Rapid Transit v.
Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.)
(governmental body may waive section 552.103); Open Records Decision Nos. 665 at 2 n.5
(2000) (discretionary exceptions generally), 663 (1999) (governmental body may waive
section 552.111), 177 at 3 (1977) (statutory predecessor to section 552.108 subject to
waiver). The district attorney’s claims under sections 552.103, 552.108, and 552.111 are not



Ms. Leslie A. Sachanowicz - Page 3

compelling reasons to overcome the presumption of openness in this instance, and none of
the submitted information may be withheld on the basis of these sections. See Open Records
Decision No. 663 at 5 (1999) (untimely request for decision resulted in waiver of
discretionary exceptions).

However, the submitted information contains information that is excepted from disclosure
under section 552.101 of the Government Code.? Section 552.101 excepts from disclosure
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision.” This section encompasses information protected by other statutes,
including laws that make criminal history record information (“CHRI”) confidential. CHRI
“means information collected about a person by a criminal justice agency that consists of
identifiable descriptions and notations of arrests, detentions, indictments, informations, and
other formal criminal charges and their dispositions” but does not include “driving record
information maintained by [the Department of Public Safety (“DPS”)] under Subchapter C,
Chapter 521, Transportation Code.” Gov’t Code § 411.082(2).

Criminal history record information generated by the National Crime Information Center or
by the Texas Crime Information Center is confidential. Title 28, part 20 of the Code of
Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal regulations
allow each state to follow its individual law with respect to CHRI it generates. Id.
Section 411.083 of the Government Code deems confidential CHRI that the Department of
Public Safety (“DPS”) maintains, except that the DPS may disseminate this information as
provided in chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083.

Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled-to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090 - .127. Thus, any CHRI generated by the
federal government or another state may not be made available to the requestor except in
accordance with federal regulations. See Open Records Decision No. 565 (1990).
Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 of the Government Code in conjunction with Government
Code chapter 411, subchapter F. Therefore, you must withhold any CHRI that you have in
your possession that falls within the ambit of these state and federal regulations.*

3The Office of the Attorney General will raise a mandatory exception like section 552.101 on behalf
of a governmental body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481
(1987), 480 (1987), 470 (1987).

“We note that the requestor can obtain his client’s CHRI from DPS. Gov’t Code § 411.083(b)(3).
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Access to emergency medical service (“EMS”) records is governed by the provisions of the
Emergency Medical Services Act, Health and Safety Code sections 773.091 - .173. See
Open Records Decision No. 598 (1991). Section 773.091 of the Emergency Medical
Services Act provides in part:

(b) Records of the identity, evaluation, or treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services. . . .

Health & Safety Code § 773.091(b), (g). Confidential EMS records may be released to “any
person who bears a written consent of the patient or other persons authorized to act on the
patient’s behalf.” Health & Safety Code § 773.092(e)(4). When a patient is deceased, his
personal representative may consent to the release of his records. Health & Safety Code
§ 773.093(a); see also Open Records Decision No. 632 (1995) (defining “personal
representative” for purposes of EMS Act). This consent must be written and signed by the
patient, authorized representative, or personal representative and must specify (1) the
information to be covered by the release, (2) reasons or purposes for the release, and (3) the
person to whom the information is to be released. Health & Safety Code § 773.093(a).
Accordingly, except for information enumerated in section 773.091(g), the submitted EMS
records we have marked are confidential under section 773.091(b) of the Health and Safety
Code and must be withheld under section 552.101 of the Government Code.

The submitted documents also contain information that is governed by chapter 611 of the
Health and Safety Code. Chapter 611 is applicable to mental health records. Section
611.002 provides in part:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.
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Health & Safety Code § 611.002(a)-(b).> Sections 611.004 and 611.0045 provide for access
to mental health records only by certain individuals. See Open Records Decision No. 565
(1990). We have marked the submitted information that is confidential under section
611.002 of the Health and Safety Code. As an attorney for the individual to whom the
information pertains, the requestor may have a right of access to it under sections 611.004
and 611.0045. Otherwise, the district attorney must withhold the mental health information
under section 552.101 of the Government Code.

Section 552.101 also encompasses information that is confidential under the doctrine of
common-law privacy. Information must be withheld from the public under section 552.101
in conjunction with common-law privacy when the information is (1) highly intimate or
embarrassing, such that its release would be highly objectionable to a person of ordinary
sensibilities, and (2) of no legitimate public interest. See Indus. Found. v. Tex. Ind. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). When a law enforcement agency compiles criminal
history information with regard to a particular individual, the compiled information takes on
a character that implicates that individual’s right to privacy in a manner that the same
information in an uncompiled state does not. See U.S. Dep 't of Justice v. Reporters Comm.
for Freedom of the Press, 489 U.S. 749 (1989); see also Open Records Decision No. 616
at 2-3 (1993). Common-law privacy also protects the specific types of information that the
Texas Supreme Court held to be intimate or embarrassing in Industrial Foundation. See 540
S.W.2d at 683 (information relating to sexual assault, pregnancy, mental or physical abuse
in the workplace, illegitimate children, psychiatric treatment of mental disorders, attempted
suicide, and injuries to sexual organs). This office has since concluded that other types of
information also are private under section 552.101. See Open Records Decision Nos. 659
at 4-5 (1999) (summarizing information attorney general has determined to be private), 470
at 4 (1987) (illness from severe emotional job-related stress), 455 at 9 (1987) (prescription
drugs, illnesses, operations, and physical handicaps), 343 at 1-2 (1982) (references in
emergency medical records to drug overdose, acute alcohol intoxication,
obstetrical/gynecological illness, convulsions/seizures, or emotional/mental distress). We
have marked information that the district attorney must withhold under section 552.101 of
the Government Code in conjunction with common-law privacy.

We also note that the submitted documents contain information to which section 552.130 of
the Government Code is applicable. Section 552.130 provides as follows:

(a) Information is excepted from required public disclosure if the information
relates to:

(1) a motor vehicle operator's or driver's license or permit
issued by an agency of this state; or

SA“professional” is (1) a person authorized to practice medicine, (2) a person licensed or certified by
the state to diagnose, evaluate or treat mental or emotional conditions or disorders, or (3) a person the patient
reasonably believes is authorized, licensed, or certified. See Health & Safety Code § 611.001(2).
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(2) amotor vehicle title or registration issued by an agency of
this state; or

(3) a personal identification document issued by an agency of
this state or a local agency authorized to issue an
identification document.

Gov’t Code § 552.130. The district attorney must withhold the Texas motor vehicle record
and related information that we have marked under section 552.130. We note, however, that
the purpose of section 552.130 is to protect the privacy interests of individuals. Some of the
submitted motor vehicle information pertains to an individual who is deceased. Since the
right of privacy lapses at death, the district attorney may not withhold the Texas motor
vehicle information contained in the submitted documents that pertains to a deceased
individual. See generally Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489,
491 (Tex. App.—Texarkana 1979, writref’d n.r.e.); Justice v. Belo Broadcasting Corp., 472
F. Supp. 145, 146-47 (N.D. Tex. 1979); Attorney General Opinions JM-229; H-917; Open
Records Decision No. 272 at 1. If, however, a living individual has an ownership interest
in the vehicle at issue, the Texas motor vehicle record information pertaining to the living
individual must be withheld under section 552.130.

Finally, we note that the submitted information contains social security numbers. Section
552.147 of the Government Code® provides that “[t]he social security number of a living
person is excepted from” required public disclosure under the Act. Therefore, the district
attorney must withhold the social security numbers of living individuals contained in the
submitted information under section 552.147.7

In summary, to the extent that the district attorney has custody of the information at issue as
an agent of the grand jury, any such information is in the grand jury’s constructive possession
and is not subject to disclosure under the Act.— Any CHRI generated by the federal
government or another state may not be made available to the requestor except in accordance
with federal regulations, and any CHRI obtained from DPS or any other criminal justice
agency must be withheld under section 552.101 of the Government Code in conjunction with
Government Code chapter 411, subchapter F. Except for information enumerated in section
773.091(g), the submitted EMS records are confidential under section 773.091(b) of the
Health and Safety Code and must be withheld under section 552.101 of the Government
Code. The district attorney must withhold the mental health records we have marked under
section 552.101 of the Government Code in conjunction with 611.002 of the Health and
Safety Code. The district attorney must withhold the information we have marked under

®Added by Act of May 23, 2005, 79th Leg., R.S., S.B. 1485, § 1, sec. 552.147(a) (to be codified at
Tex. Gov't Code § 552.147).

"We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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section 552.101 in conjunction with common-law privacy. The district attorney must
withhold the information we have marked under section 552.130, including the information
related to the deceased individual’s vehicle, if a living individual has an ownership interest
in it. The social security numbers of living persons, which we have marked, must be
withheld under section 552.147 of the Government Code. The remaining submitted
information must be released.?

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

¥We note that some of the submitted information contains or consists of confidential information that
is not subject to release to the general public. See Gov’t Code § 552.352. However, the requestor in this
instance has a special right of access to the information. Gov’t Code § 552.023 (governmental body may not
deny access to person to whom information relates, or that person's representative, solely on grounds that
information is considered confidential by privacy principles). Because some of the information is confidential
with respect to the general public, if the district attorney receives a future request for this information from an
individual other than the requestor, the district attorney should again seek our decision.
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Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any commenpts within 10 calendar days of the date of this ruling.

Singerely,

Grace
Assistant Attorney General
Open Records Division

ECG/sdk

Ref: ID# 231864

Enc. Submitted documents

c: Mr. Gary Cohen
1307 West Avenue

Austin, Texas 78701 ‘ -
(w/o enclosures)





