S
ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

September 13, 2005

Ms. Ann Manning
McWhorter Cobb & Johnson
P.O. Box 2547

Lubbock, Texas 79408

OR2005-08332

Dear Ms. Manning:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code, the Public Information Act (the “Act”). Your request
was assigned ID# 232154, '

The Lubbock Independent School District (the “district”), which you represent, received a
request for a named individual’s personnel file, including information pertaining to a
specified incident. You state that some of the requested information has been released to the
requestor, but claim that some of the submitted information is excepted from disclosure
under sections 552.102, 552.108, and 552.111 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we note that you have redacted some of the information at issue. You do not assert,
and our review of our records does not indicate, that you have been authorized to withhold
any such information without seeking a ruling from this office. See Open Records Decision
673 (2000). Because we can discern the nature of some of the information that has been
redacted, which we have marked, being deprived of this information does not inhibit our
ability to rule on this information. However, we are unable to read the remaining
information that has been redacted. You have submitted no unredacted copy of the
information to our office. Section 552.301(e)(1)(D) requires a governmental body to submit
the requested information or a representative sample of the information if there is a
voluminous amount. Section 552.302 of the Government Code provides that failure to
submit to this office the information required in section 552.301(e) results in the legal
presumption that the information is public and must be released, absent a compelling reason
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to withhold the information. See Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex.
App.—Austin 1990, no writ) (governmental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to Gov’t Code
§ 552.302); Open Records Decision No. 319 (1982). Because you have not submitted the
remaining redacted information, we have no basis for finding it confidential. Thus, we have
no choice but to order the redacted information, other than the information we have marked,
released per section 552.302.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” This section encompasses
information made confidential by other statutes. Section21.355 provides that “[a] document
evaluating the performance of a teacher or administrator is confidential.” Educ. Code
§ 21.355. This office has interpreted section 21.355 to apply to any document that evaluates,
as that term is commonly understood, the performance of a teacher or an administrator. See
Open Records Decision No. 643 (1996). In that decision, we determined that the word
“teacher,” for purposes of section 21.355, is a person who is required to and does in fact hold
a teaching certificate under subchapter B of chapter 21 of the Education Code or a school
district teaching permit under section 21.055 and who is engaged in the process of teaching,
as that term is commonly defined, at the time of the evaluation. See id at 4. We also
concluded that the word “administrator” in section 21.355 means a person who is required
to and does in fact hold an administrator’s certificate under subchapter B of chapter 21 of the
Education Code and is performing the functions of an administrator, as that term is
commonly defined, at the time of the evaluation. Id.

We understand you to assert that Exhibit C consists of teacher evaluations. Assuming that
the individual who is the subject of this information held a teaching certificate or permit or
an administrator’s certificate under subchapter B of chapter 21 of the Education Code and
was performing the functions of a teacher or administrator at the time of the submitted
evaluations, we conclude that the information in Exhibit C is confidential in its entirety
under section 21.355 of the Education Code and must be withheld from disclosure under
section 552.101 of the Government Code.

Section 552.102(b) excepts from disclosure “a transcript from an institution of higher
education maintained in the personnel file of a professional public school employee.” Gov’t
Code § 552.102(b). This section further provides, however, that “the degree obtained or the
curriculum on a transcript in the personnel file of the employee” are not excepted from
disclosure. Thus, except for the information that reveals the degree obtained and the courses
taken, you must withhold the transcripts submitted as Exhibit D under section 552.102(b).

'As our ruling is dispositive for this information, we need not address your section 552.102 argument,
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Next, we note that the submitted information contains social security numbers. Section
552.147 of the Government Code’ provides that “[t]he social security number of a living
person is excepted from” required public disclosure under the Act. Therefore, the district
must withhold the social security numbers contained in the submitted information under
section 552.1473

Section 552.117(a)(1) excepts from disclosure the home addresses and telephone numbers,
social security numbers, and family member information of current or former officials or
employees of a governmental body who request that this information be kept confidential
under section 552.024. Whether a particular piece of information is protected by section
552.117 must be determined at the time the request for it is made. See Open Records
Decision No. 530 at 5 (1989). Therefore, the district may only withhold information under
section 552.117 on behalf of a current or former official or employee who made a request for
confidentiality under section 552.024 prior to the date on which the request for information
wasreceived. If the former employee at issue timely elected to keep the information we have
marked confidential, the district must withhold this information under section 552.117(a)(1)
of the Government Code. The district may not withhold the marked information under
section 552.117(a)(1) of the Government Code if the former employee at issue did not make
a timely election to keep the information confidential.

You claim that some of the submitted information is excepted from disclosure as attorney
work product. Section 552.111 of the Government Code excepts from disclosure “an
interagency or intraagency memorandum or letter that would not be available by law to a
party in litigation with the agency.” Gov’t Code § 552.111. This section encompasses the
attorney work product privilege found in Rule 192.5 of the Texas Rules of Civil Procedure.
City of Garland v. Dallas Morning News, 22 S.W.3d 351, 360 (Tex. 2000); Open Records
Decision No. 677 at 4-8 (2002). Rule 192.5 defines work product as:

(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party ’s attomeys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a communication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives,

?Added by Act of May 23, 2005, 79th Leg., R.S., S.B. 1485, § 1, sec. 552.147(a) (to be codified at
Tex. Gov’t Code § 552.147).

*We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.



Ms. Ann Manning - Page 4

including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

Tex. R. Civ. P. 192.5(a). A governmental body seeking to withhold information under this
exception bears the burden of demonstrating that the information was created or developed
for trial or in anticipation of litigation by or for a party or a party’s representative. Tex. R.
Civ. P. 192.5; Open Records Decision No. 677 at 6-8 (2002). In order for this office to
conclude that the information was made or developed in anticipation of litigation, we must
be satisfied that 1) a reasonable person would have concluded from the totality of the
circumstances surrounding the investigation that there was a substantial chance that litigation
would ensue; and 2) the party resisting discovery believed in good faith that there was'a
substantial chance that litigation would ensue and [created or obtained the information] for
the purpose of preparing for such litigation. Nat’l Tank Co. v. Brotherton, 851 S.W.2d 193,
207 (Tex. 1993). A “substantial chance” of litigation does not mean a statistical probability,
but rather “that litigation is more than merely an abstract possibility or unwarranted fear. /d.
at 204. Upon review of your representations and the submitted information, we conclude
that the district may not withhold any of the information at issue under section 552.111.

You also claim that the submitted information which pertains to an investigation conducted
by the district’s police department is excepted from disclosure under section 552.108.
Section 552.108 provides:

(b) Aninternal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution;

(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or
deferred adjudication; or

(3) the internal record or notation:
(A) 1s prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal

litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.
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(c) This section does not except [from public disclosure] information that is
basic information about an arrested person, an arrest, or a crime.

Gov’t Code § 552.108. But section 552.108 generally is not applicable to an internal
administrative investigation that did not result in a criminal investigation or prosecution. See
City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex. App. 2002, no pet.); Open Records
Decision No. 562 at 10 (1990); Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.—
ElPaso 1992, writ denied) (statutory predecessor not applicable to internal investigation that
did not result in criminal investigation or prosecution); Open Records Decision No. 350
at 3-4 (1982). The information you seek to withhold under section 552.108 consists of an
internal administrative investigation of the named individual. You do not inform us that this
internal administrative investigation has resulted in a criminal investigation by a police
department or in a criminal prosecution. After review of your arguments and the submitted
information, we conclude you have not established that the information at issue pertains to
a criminal investigation; therefore, we conclude that the district may not withhold any of the
submitted information under section 552.108.

Section 552.101 also encompasses the Family Educational Rights and Privacy Act of 1974
(“FERPA”), which provides that no federal funds will be made available under any
applicable program to an educational agency or institution that releases personally
identifiable information, other than directory information, contained in a student’s education
records to anyone but certain enumerated federal, state, and local officials and institutions,
unless otherwise authorized by the student’s parent. See 20 U.S.C. § 1232g(b)(1).
“Education records” means those records that contain information directly related to a
student and are maintained by an educational agency or institution or by a person acting for
such agency or institution. /d. § 1232g(a)(4)(A). This office generally applies the same
analysis under section 552.114 and FERPA. Open Records Decision No. 539 (1990).

Section 552.114 excepts from disclosure student records at an educational institution funded
completely or in part by state revenue. Section 552.026 provides as follows:

This chapter does not require the release of information contained in
education records of an educational agency or institution, except in
conformity with the Family Educational Rights and Privacy Act of 1974,
Sec. 513, Pub. L. No. 93-380, 20 U.S.C. Sec. 1232g.

Gov’t Code § 552.206. In Open Records Decision No. 634 (1995), this office concluded
that (1) an educational agency or institution may withhold from public disclosure information
that is protected by FERPA and excepted from required public disclosure by sections
552.026 and 552.101 without the necessity of requesting an attorney general decision as to
those exceptions, and (2) an educational agency or institution that is state-funded may
withhold from public disclosure information that is excepted from required public disclosure
by section 552.114 as a “student record,” insofar as the “student record” is protected by
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FERPA, without the necessity of requesting an attorney general decision as to that exception.
In this instance, however, you have submitted some of the requested information to this
office for consideration. Therefore, we will consider whether the information is protected
by FERPA.

Information must be withheld from required public disclosure under FERPA only to the
extent “reasonable and necessary to avoid personally identifying a particular student.”
See Open Records Decision Nos. 332 (1982), 206 (1978). We have marked the information
that identifies students, and that the district must withhold under section 552.101 in
conjunction with FERPA.

In summary, the information in Exhibit C must be withheld under section 552.101 of the
Government Code in conjunction with section 21.355 of the Education Code if the individual
held a teaching certificate or permit or an administrator’s certificate under subchapter B of
chapter 21 of the Education Code and was performing the functions of a teacher or
administrator at the time of the submitted evaluations. Except for the information that
reveals the degree obtained and the courses taken, you must withhold the transcripts
submitted as Exhibit D under section 552.102(b). The district must withhold the social
security numbers under section 552.147. If the former employee at issue made a timely
election under section 552.024 of the Government Code to keep the information we have
marked confidential, this information must be withheld under section 552.117(a)(1) of the
Government Code. The district must withhold the information we have marked under
section 552.101 in conjunction with FERPA. The remaining information at issue must be
released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. 1d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
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will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,
/’) a/m anM_ j* "% Vﬁwlm

Tamara L. Harswick
Assistant Attorney General
Open Records Division

TLH/sdk
Ref: ID# 232154
Enc. Submitted documents

c: Mr. Mel Title
c/o Ann Manning
McWhorter Cobb & Johnson
P.O. Box 2547
Lubbock, Texas 79408
(w/o enclosures)





