GREG ABBOTT

October 17, 2005

Ms. Dorcas A. Green

Walsh, Anderson, Brown, Schulze & Aldridge, P.C.
P.O. Box 2156

Austin, Texas 78768

OR2005-08408A
Dear Ms. Green:

This office issued Open Records Letter No. 2005-08408 (2005) on September 14,2005. We
have examined this ruling and determined that we made an error. Where this office
determines that an error was made in the decision process under sections 552.301
and 552.306, and that error resulted in an incorrect decision, we will correct the previously
issued ruling. Consequently, this decision serves as the correct ruling and is a substitute for
the decision issued on September 14, 2005. See generally Gov’t Code 552.011 (providing
that Office of Attorney General may issue decision to maintain uniformity in application,
operation, and interpretation of the Public Information Act (the “Act™)).

You ask whether certain information is subject to required public disclosure under the Act,
chapter 552 of the Government Code. Your request was assigned ID# 232205.

The Lake Travis Independent School District (the “district”), which you represent, received
two-hundred forty-two requests from the same requestor for information pertaining to the
district’s educational programs, its employees, and its legal representation. You state that
the district has released a portion of the requested information to the requestor. You further
state that the district has no responsive information regarding some of the requests. We note
that the Act does not require a governmental body to disclose information that did not exist
at the time the request was received. Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex.Civ.App.—San Antonio 1978, writ dism’d); Open Records Decision
No. 452 at 3 (1986). The district contends that the remaining requested information is
excepted from disclosure under sections 552.101, 552.102, 552.103, 552.107, 552.111,
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552.114, 552.117, 552.126, 552.136, 552.137, and 552.147 of the Government Code.'
Additionally, you state that a portion of the remaining requested information may contain
proprietary information subject to exception under the Act. Pursuant to section 552.305(d)
of the Government Code, you have notified the interested third party, Jackson Software, Inc.,
of the request and of its opportunity to submit comments to this office. See Gov’t Code
§ 552.305 (permitting interested third party to submit to attorney general reasons why
requested information should not be released); Open Records Decision No. 542 (1990)
(determining that statutory predecessor to section 552.305 permits governmental body torely
on interested third party to raise and explain applicability of exception to disclosure in
certain circumstances). We have considered the exceptions you claim and reviewed the
submitted information, some of which consists of representative samples.” We have also |
considered comments submitted by the requestor. See Gov’t Code § 552.304 (providing that
interested party may submit comments stating why information should or should not be
released).

Initially, we must address the applicability of the Act to portions of the submitted
information. The Act is only applicable to “public information.” See Gov’t Code § 552.021.
Section 552.002(a) defines public information as “information that is collected, assembled,
or maintained under a law or ordinance or in connection with the transaction of official
business: (1) by a governmental body; or (2) fora governmental body and the governmental
body owns the information or has a right of access to it.” Gov’'t Code § 552.002(a).
Information that is collected, assembled, or maintained by a third party may be subject to
disclosure under the Act if it is maintained for a governmental body, the governmental body
owns or has a right of access to the information, and the information pertains to the
transaction of official business. See Open Records Decision No. 462 (1987).

After reviewing the submitted information, we conclude that a portion of the submitted e-
mails do not constitute “information that is collected, assembled, or maintained under a law
or ordinance or in connection with the transaction of official business” by or for the district.
See Gov’t Code § 552.021; see also Open Records Decision No. 635 (1995) (statutory
predecessor not applicable to personal information unrelated to official business and created
or maintained by state employee involving de minimis use of state resources). Thus, these

'You also raise sections 552.022 and 552.024 of the Government Code. Section 552.022 provides a
list of eighteen categories of information that are expressly public and may not be withheld unless confidential
under other law. See Gov’t Code § 552.022. Section 552.024 provides the manner in which an individual may
choose to keep information confidential for purposes of section 552.117 of the Government Code. Accordingly,
neither section 552.022 nor section 552.024 are exceptions to disclosure.

2We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988). 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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submitted e-mails, which we have marked, do not constitute public information, and the Act
does not require the district to release them to the requestor.

Next, we note that an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov’t Code § 552.305(d)(2)(B). Asofthe date of this ruling, Jackson Software, Inc. has
not submitted to this office any reasons explaining why information pertaining to its
company should not be released. Therefore, we have no basis to conclude that it has a
protected proprietary interest in any of the information at issue, and none of it may be
withheld on that basis. See, e.g., Gov't Code § 552.110(b) (to prevent disclosure of
commercial or financial information, party must show by specific factual or evidentiary
material, not conclusory or generalized allegations, that it actually faces competition and that
substantial competitive injury would likely result from disclosure); Open Records Decision
Nos. 552 at 5 (1990) (party must establish prima facie case that information is trade
secret), 542 at 3 (1990).

Third, we note that a portion of the submitted information is subject to section 552.022 of
the Government Code. Section 552.022 provides in part that:

the following categories of information are public information and not
excepted from required disclosure under this chapter unless they are
expressly confidential under other law:

(3) information in an account, voucher, or contract relating to the receipt or
expenditure of public or other funds by a governmental body;

(16) information that is in a bill for attorney’s fees and that is not
privileged under the attorney-client privilege[.]

Gov’t Code § 552.022(a)(3), (16). In this instance, the submitted information includes
contracts relating to the expenditure of public funds and attorney fee bills. Thus, pursuant
to section 552.022, the district may only withhold this information if it is confidential under
other law. Although you raise section 552. 103 for the submitted contracts, and
sections 552.103 and 552.107 for the submitted fee bills, these exceptions are discretionary
exceptions that protect a governmental body’s interests and may be waived. See Dallas Area
Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no
pet.) (governmental body may waive section 552. 103); Open Records Decision Nos. 676 at 6
(2002) (section 552.107 is not other law for purposes of section 552.022), 542 at 4 (1990)
(statutory predecessor to section 552.103 may be waived); see also Open Records Decision
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No. 522 (1989) (discretionary exceptions in general). Consequently, the district may not
withhold the submitted contracts or the submitted fee bills under either section 552.103 or
section 552.107. We note, however, that you also raise sections 552.101, 552.117,
and 552.136 for this information. These sections constitute “other law” for purposes of
section 552.022. Additionally, the Texas Supreme Court has held that “[t}he Texas Rules
of Civil Procedure and Texas Rules of Evidence are ‘other law’ within the meaning of
section 552.022.” In re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). Accordingly,
we will consider your arguments under rule 503 of the Texas Rules of Evidence for the
submitted fee bills. We will also consider your arguments under sections 552.101,552.117,
and 552.136 for the information subject to section 552.022, as well as all of your raised
exceptions for the remaining submitted information.

Rule 503 of the Texas Rules of Evidence enacts the attorney-client privilege. Rule 503(b)(1)
provides as follows:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:

(A) between the client or a representative of the client and
the client’s lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer’s representative;

(C) by the client or a representative of the client, or the
client’s lawyer or a representative of the lawyer, to a lawyer
or a representative of a lawyer representing another party in
a pending action and concerning a matter of common interest
therein;

(D) between representatives of the client or between the
client and a representative of the client; or

(E) among lawyers and their representatives representing
the same client.

TEX.R.EVID. 503(b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
of professional legal services to the client or those reasonably necessary for the transmission
of the communication. /d. 503(a)(5). Thus, in order to withhold attorney-client privileged
information from disclosure under rule 503, a governmental body must: (1) show that the
document is a communication transmitted between privileged parties or reveals a
confidential communication; (2) identify the parties involved in the communication; and (3)
show that the communication is confidential by explaining that it was not intended to be
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disclosed to third persons and that it was made in furtherance of the rendition of professional
legal services to the client. Upon a demonstration of all three factors, the information is
privileged and confidential under rule 503, provided the client has not waived the privilege
or the document does not fall within the purview of the exceptions to the privilege
enumerated in rule 503(d). See Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423,427
(Tex. App.—Houston [14th Dist.] 1993, no Writ).

You state that the submitted attorney fee bills contain communications between
representatives of and attorneys for the district that were made for the purpose of facilitating
the rendition of professional legal services to the district. You also state that these
communications were not intended to be disclosed to third parties. Based on your
representations and our review of the submitted fee bills, we have marked the information’
in the fee bills that may be withheld under Texas Rule of Evidence 503.

You also contend the submitted insurance contracts are confidential under section 552.101
of the Government Code in conjunction with section 101.104 of the Texas Civil Practice and
Remedies Code. Section 552.101 excepts from disclosure “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. This section encompasses information protected by other statutes.
Section 101.104 provides as follows:

(a) Neither the existence nor the amount of insurance held by a
governmental unit is admissible in the trial of a suit under [the Texas Tort
Claims Act].

(b) Neither the existence nor the amount of the insurance is subject to
discovery.

Tex. CIv. PRAC. & REM. CODE § 101.104. Section 101.104 prohibits the discovery and
admission of insurance information during a trial under the Texas Tort Claims Act,
chapter 101 of the Civil Practice and Remedies Code. See City of Bedford v. Schattman, 776
S.W.2d 812, 813-14 (Tex. App.—Fort Worth 1989, orig. proceeding) (protection from
producing evidence of insurance coverage under section 101.104 is limited to actions
brought under the Tort Claims Act). However, section 101.104 does not make insurance
information confidential for purposes of section 552.101 of the Government Code. See Open
Records Decision No. 551 at 3 (1990) (provisions of section 101.104 “are not relevant to the
availability of the information to the public™). The Act differs in purpose from statutes and
procedural rules providing for discovery in judicial proceedings. See Gov’tCode §§ 552.005
(Act does not affect scope of civil discovery), .006 (Act does not authorize withholding
public information or limit availability of public information to public except as expressly
provided bythe Act); see also Attorney General Opinion JM-1048 (1989); Open Records
Decision No. 575 (1990) (overruled in part by Open Records Decision No. 647 (1996))
(section 552.101 does not encompass discovery privileges). Thus, we find that
section 101.104 of the Civil Practice and Remedies Code does not make the submitted
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insurance contracts confidential for purposes of section 552.101 of the Government Code,
and none of the submitted information may be withheld on that basis.

With regard to the remaining submitted information that is not subject to section 552.022,
we address your argument under section 552.103 of the Government Code. Section 552.103
provides in part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date the governmental body received the request
for information, and (2) the information at issue is related to that litigation. Univ. of Tex.
Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.);
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must
meet both prongs of this test for information to be excepted under section 552.103(a).
Contested cases conducted under the Administrative Procedure Act, chapter 2001 of the
Government Code, are considered litigation for purposes of section 552.103. See Open
Records Decision No. 588 at 7 (1991).

You inform us that the requestor filed for a Due Process Hearing against the district in
June 2005, and you have provided our office with a copy of the Notice of Filing of Request
for a Due Process Hearing in Docket No. 332-SE-0505. Upon review, we find that the
district was involved in the pending litigation prior to the date the district received the
present requests. Additionally, we agree that a portion of the information at issue, which we
have marked, relates to the pending litigation. The remaining information at issue consists
of personnel information pertaining to district employees. Although you state that the
requestor has listed the referenced district employees as witnesses in the Due Process
Hearing, you have not explained how their personnel information is related to the litigation.
Therefore, we conclude that section 552.103 does not apply to this information.
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Accordingly, the district may only withhold the information we have marked pursuant to
section 552.103 of the Government Code.”

We note that once information has been obtained by all parties to the litigation through
discovery or otherwise, no section 552.103(a) interest exists with respect to that information.
Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either been
obtained from or provided to the opposing party in the pending litigation is not excepted
from disclosure under section 552.103(a), and it must be disclosed. Further, the applicability
of section 552.103(a) ends once the litigation has been concluded. Attorney General
Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

Additionally, you raise section 552.107 of the Government Code. Section 552.107(1)
excepts from disclosure information protected by the attorney-client privilege. Gov’t Code
§ 552.107. When asserting the attorney-client privilege, a governmental body has the burden
of providing the necessary facts to demonstrate the elements of the privilege in order to
withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). First, a
governmental body must demonstrate that the information constitutes or documents a
communication. d. at 7. Second, the communication must have been made “for the purpose
of facilitating the rendition of professional legal services” to the client governmental body.*
TEX. R. EVID. 503(b)(1). Third, the privilege applies only to communications between or
among clients, client representatives, lawyers, and lawyer representatives.’ TEX. R.
EviID. 503(b)(1)(A), (B), (C), (D), (E). Thus,a governmental body seeking to establish that
a communication is protected by the attorney-client privilege must inform this office of the
identity and capacity of each individual involved in the communication. Finally, the
attorney-client privilege applies only to a communication that is confidential. /d. 503(b)(1).
A confidential communication is a communication that was “not intended to be disclosed to
third persons other than those to whom disclosure is made in furtherance of the rendition of

3As our ruling is dispositive, we need not address your remaining arguments against the disclosure of
this information.

*The privilege does not apply when an attorney or representative is acting in a capacity other than that
of providing or facilitating professional legal services to the client governmental body. In re Tex. Farmers Ins.
Exch.,990S.W.2d 337,340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not
apply if attorney acting in a capacity other than that of attorney). Because government attorneys often act in
capacities other than that of professional legal counsel, including as administrators, investigators, or managers,
the mere fact that a communication involves an attorney for the government does not demonstrate this element.

SSpecifically, the privilege applies only to confidential communications between the client or a
representative of the client and the client’s lawyer or a representative of the lawyer; between the lawyer and
the lawyer’s representative; by the client or a representative of the client, or the client’s lawyer or a
representative of the lawyer, to a lawyer or representative of a lawyer representing another party in a pending
action and concerning a matter of common interest therein; between representatives of the client or between
the client and a representative of the client; or among lawyers and their representatives representing the same
client. See TEX. R. EVID. 503(b)(1)(A), (B).(C), (D), (E); see also id. 503(a)(2). (a)(4) (defining “representative
of the client,” “representative of the lawyer”).
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professional legal services to the client or those reasonably necessary for the transmission
of the communication.” Id. 503(a)(5).

Whether a communication meets the definition of a confidential communication depends on
the intent of the parties involved at the time the information was communicated. Osborne
v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, no writ). Moreover, because the
client may elect to waive the privilege at any time, a governmental body must explain that
the confidentiality of a communication has been maintained. Section 552.107(1) of the
Government Code generally excepts an entire communication that is demonstrated to be
protected by the attorney-client privilege unless otherwise waived by the governmental body.
See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire .
communication, including facts contained therein). You state that the information at 1ssue
reveals communications between attorney representatives for the district and district
employees. You also assert that these communications were not intended to be disclosed to
persons other than those to whom the communications were made in furtherance of the
rendition of professional legal services. Based on your representations and our review of the
information at issue, we conclude that section 552.107 is applicable to this information.
Thus, the district may withhold the information we have marked under section 552.107 of
the Government Code.

You also raise section 552.111 of the Government Code for a portion of the remaining
submitted information. Section 552.111 excepts from required public disclosure “an
interagency or intraagency memorandum or letter that would not be available by law to a
party in litigation with the agency.” Gov’t Code § 552.111. This exception encompasses
the deliberative process privilege. See Open Records Decision No. 615 at 2 (1993). The
purpose of section 552.111 is to protect advice, opinion, and recommendation in the
decisional process and to encourage open and frank discussion in the deliberative process.
See Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no
writ); Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615 (1993), this office re-examined the statutory predecessor
to section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See Open Records Decision No. 615 at 5. A governmental
body’s policymaking functions do not encompass routine internal administrative or
personnel matters, and disclosure of information about such matters will not inhibit free
discussion of policy issues among agency personnel. Id.; see also City of Garland v. Dallas
Morning News, 22 SW.3d 351 (Tex. 2000) (section 552.111 not applicable to
personnel-related communications that did not involve policymaking). A governmental
body’s policymaking functions do include administrative and personnel matters of broad
scope that affect the governmental body’s policy mission. See Open Records Decision
No. 631 at 3 (1995). Further, section 552.111 does not protect facts and written observations
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of facts and events that are severable from advice, opinions, and recommendations. See
Open Records Decision No. 615 at 5. But if factual information is so inextricably
intertwined with material involving advice, opinion, or recommendation as to make
severance of the factual data impractical, the factual information also may be withheld under
section 552.111. See Open Records Decision No. 313 at 3 (1982).

You contend that the documents in question contain the opinions and recommendations of
district employees regarding various topics. Upon review of your arguments and the

information at issue, we agree that a portion of it, which we have marked, may be withheld

pursuant to section 552.111 of the Government Code. However, we find that the remaining

information at issue does not consist of advice, recommendations, or opinions reflecting the

district’s policymaking. Instead, this information relates to administrative or personnel
issues that do not rise to the level of policymaking issues. Therefore, the district may only

withhold the information we have marked pursuant to section 552.111 of the Government

Code.

You also argue that student identifying information in the remaining submitted documents
is excepted from disclosure pursuant to the Family Educational Rights and Privacy Act
of 1974 (“FERPA”).® FERPA provides that no federal funds will be made available under
any applicable program to an educational agency or institution that releases personally
identifiable information (other than directory information) contained in a student’s education
records to anyone but certain enumerated federal, state, and local officials and institutions,
unless otherwise authorized by the student’s parent. See 20 U.S.C. § 1232g(b)(1).
“Education records” means those records that contain information directly related to a
student and are maintained by an educational agency or institution or by a person acting for
such agency or institution. Id. § 1232g(a)(4)(A). Section 552.026 of the Government Code
provides that “information contained in education records of an educational agency or
institution” may only be released under the Act in accordance with FERPA.

In Open Records Decision No. 634 (1995), this office concluded that (1) an educational
agency or institution may withhold from public disclosure information that is protected by
FERPA and excepted from required public disclosure by sections 552.026 and 552.101
without the necessity of requesting an attorney general decision as to those exceptions, and
(2) an educational agency or institution that is state-funded may withhold from public
disclosure information that is excepted from required public disclosure by section 552.114
as a “student record,” insofar as the “student record” is protected by FERPA, without the
necessity of requesting an attorney general decision as to that exception. See Open Records
Decision No. 634 at 6-8 (1995). In this instance, you have submitted this information for our
review. Accordingly, we will address your claim.

6Section 552.101also incorporates confidentiality provisions suchas FERPA into the Act. Gov'tCode
§ 552.101.
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Information must be withheld from required public disclosure under FERPA only to the
extent “reasonable and necessary to avoid personally identifying a particular student” or
“one or both parents of such a student.” See Open Records Decision Nos. 332 (1982), 206
(1978). You inform us that the remaining submitted information identifies students of the
district. To the extent that the submitted information identifies students of the district, the
district must withhold this information pursuant to FERPA.

You next raise sections 552.101 and 552.102 of the Government Code in conjunction with
common law privacy for portions of the remaining information. Section 552.102 excepts
from disclosure “information in a personnel file, the disclosure of which would constitute
a clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102. In Hubert v..
Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.—Austin 1983, writ ref’d
n.r.e.), the court ruled that the test to be applied to information claimed to be protected under
section 552.102 is the same as the test formulated by the Texas Supreme Court in Industrial
Foundation v. Texas Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976), for
information claimed to be protected under the doctrine of common law privacy as
incorporated by section 552.101. Consequently, we will consider these two exceptions
together.

In Industrial Foundation, the Texas Supreme Court stated that information is excepted from
disclosure if it (1) contains highly intimate or embarrassing facts the release of which would
be highly objectionable to a reasonable person and (2) is not of legitimate concern to the
public. 540 S.W.2d at 685. The type of information considered intimate and embarrassing
by the Texas Supreme Court in Industrial Foundation included information relating to
sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. In addition, this office has found that the following types of information are
excepted from required public disclosure under common law privacy: some kinds of medical
information or information indicating disabilities or specific illnesses; see Open Records
Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps); and personal financial
information not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990).

We have marked a small portion of the submitted information that must be withheld pursuant
to section 552.101 in conjunction with common law privacy. We find, however, that you
have failed to establish how any portion of the remaining submitted information constitutes
highly intimate or embarrassing information the release of which would be highly
objectionable to a reasonable person. See Open Records Decision No. 455 (1987) (absent
special circumstances, home addresses and telephone numbers of private citizens generally
not protected under Act’s privacy exceptions). Furthermore, it appears that a portion of the
information at issue pertains to the work-related qualifications of district employees, in
which the public has a legitimate interest. See Open Records Decision Nos. 659 at 5 (1999)
(listing types of information that attorney general has held to be protected by right
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to privacy), 423 at 2 (1984) (explaining that because of greater legitimate public interest in
disclosure of information regarding public employees, employee privacy under
section 552.102 is confined to information that reveals “intimate details of a highly personal
nature”). Thus, the district must withhold only the information we have marked under
common law privacy.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home addresses
and telephone numbers, social security numbers, and family member information of current
or former officials or employees of a governmental body who request that this information
be kept confidential under section 552.024 of the Government Code.” See Gov’t Code
§ 552.117(a)(1). However, information subject to section 552.117(a)(1) may not be withheld
from disclosure if the current or former employee made the request for confidentiality under
section 552.024 after the request for information at issue was received by the governmental
body. Whether a particular piece of information is public must be determined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). You state, and
provide supporting documentation showing, that several of the employees whose information
is at issue timely elected to keep their home addresses, telephone numbers, social security
numbers, and family member information confidential. We note, however, that the
remaining submitted documents also contain information pertaining to several district
employees who did not timely elect to have their personal information withheld.
Accordingly, the district may not withhold information pertaining to these employees under
section 552.117(a)(1).

Section 552.126 excepts from disclosure the “name of an applicant for the position of
superintendent of a public school district . . . except that the board of trustees must give
public notice of the name or names of the finalists being considered for the position at
least 21 days” before a vote or final action is taken. Gov’t Code § 552.126. You state that
a portion of the documents at issue include the names of applicants for the position of
superintendent. Although the identity of the finalist for school district superintendent may
not be withheld under section 552.126, the names of the remaining applicants for the
position of superintendent are excepted from disclosure under section 552.126. Furthermore,
this protection extends not only to the names of the individuals, but also to any information
tending to identify the individual. See, e.g., Attorney General Opinion JM-36 (1983); Open
Records Decision No. 477 (1987). This office has previously held that the type of
information that identifies individuals in such cases includes, but is not limited to, resumes,
professional qualifications, membership in professional organizations, dates of birth, current
positions, publications, letters of recommendation, or any other information that can be
uniquely associated with a particular applicant. Open Records Decision No. 540 (1990).

TWe note that section 552.117 is applicable only to a personal pager or cell phone number paid for by
an employee. A pager or cell phone number provided to an employee at public expense may not be withheld
under section 552.117. See Open Records Decision No. 506 at 5-7 (1988) (statutory predecessor to
section 552.117 not applicable to cellular mobile phone numbers provided and paid for by governmental body
and intended for official use).
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Thus, in this case, the district may withhold information pertaining to the applicants for the
position of superintendent pursuant to section 552.126, so long as this information does not
pertain to the finalist for the superintendent’s position. See Open Records Decision No. 540
(1990) (interpreting section 552.123 - which, in similar language to section 552.126,
protects identities of applicants for chief executive officer of institution of higher education
— as applying to identities, rather than just names of applicants).

Section 552.136 of the Government Code states that “[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136. The district must, therefore, withhold the bank account and insurance-
policy numbers we have marked under section 552.136 of the Government Code. We find,
however, that you have failed to establish how any of the remaining information you have
marked under section 552.136 constitutes access device numbers for purposes of
section 552.136. Accordingly, the district must withhold only the information we have
marked pursuant to section 552.136 of the Government Code.

You raise section 552.137 of the Government Code for e-mail addresses in the remaining
submitted information. Section 552.137 excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code § 552.1 37(a)-(c).
We note that section 552.137 does not apply to the work e-mail addresses of officers or
employees of a governmental body. The e-mail addresses at issue are not of the type
specifically excluded by section 552.137(c). Therefore, unless the individuals at issue
consented to the release of their e-mail addresses, the district must withhold them in
accordance with section 552.137 of the Government Code.

The remaining submitted information also contains social security numbers.
Section 552.147 of the Government Code® provides that “[t]he social security number ofa
living person is excepted from” required public disclosure under the Act. Gov’t Code
§ 552.147. Therefore, the district must withhold the social security numbers contained in
the remaining submitted information under section 552.147.°

Finally, you note that a portion of the remaining submitted information is protected by
copyright. A custodian of public records must comply with the copyright law and is not
required to furnish copies of records that are copyrighted. Attorney General Opinion

8Added by Act of May 23, 2005, 79th Leg,, R.S., S.B. 1485, § 1, sec. 552.147(a) (to be codified at
Tex. Gov't Code § 552.147).

9We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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JM-672 (1987). A governmental body must allow inspection of copyrighted materials unless
an exception applies to the information. /d. Ifa member of the public wishes to make copies
of copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

In summary, the district may withhold the information we have marked pursuant to Texas
Rule of Evidence 503, and sections 552.103, 552.107 and 552.111 ofthe Government Code.
To the extent that the remaining information identifies students of the district, the district
must withhold this information pursuant to FERPA. The district must withhold the
information we have marked pursuant to section 552.101 of the Government Code in
conjunction with common law privacy. The district must also withhold the information
marked pursuant to sections 552.117, 552. 136, and 552.137 of the Government Code. The
district may withhold information pertaining to the applicants for the position of
superintendent pursuant to section 552.126. Social security numbers are confidential
pursuant to section 552.147 of the Government Code. The remaining submitted information
must be released in accordance with applicable copyright laws.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
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free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Tex. Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or .
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,
IR e

Lauren E. Kleine
Assistant Attorney General
Open Records Division

LEK/jpa
Ref: ID# 232205
Enc. Submitted documents

c: Mr. David Lovelace
103 Galaxy
Austin, Texas 78734
(w/o enclosures)

Jackson Software, Inc.
361 Park Avenue
Glencoe, Illinois 60022
(w/o enclosures)





