ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

September 16, 2005

Ms. Cynthia Villarreal-Reyna
Legal & Compliance Division
Texas Department of Insurance
P. O. Box 149104

Austin, Texas 78714-9104

OR2005-08463
Dear Ms Villarreal-Reyna:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code, the Public Information Act (the “Act”). Your request
was assigned ID# 232440.

The Texas Department of Insurance (the “department”) received a request for all information,
including complaints, pertaining to a named individual and her three aliases, as well as all
information pertaining to LandAmerica Commonwealth Title of Dallas, Inc.
(“LandAmerica”). You state that the department does not have any complaint information
pertaining to the named individual or her aliases.! You also state that you will release most
of the responsive information, but claim that the submitted information is excepted from
disclosure under sections 552.101, 552.111, 552.130, 552.136 and 552.137 of the
Government Code. You have submitted arguments in support of these exceptions. You
claim that some of the requested information may implicate the proprietary interests of
LandAmerica. Further, you provide documentation showing the department has notified
LandAmerica of the department’s receipt of the request for information and of its right to
submit arguments to this office as to why the information at issue should not be released.
See Gov’t Code § 552.305(d); see also Open Records Decision No. 542 (1990) (determining
that statutory predecessor to section 552.305 permits governmental body to rely on interested
third party to raise and explain applicability of exception to disclosure in certain

"We note that the Act does not require a governmental body to disclose information that did not exist
at the time the request was received. Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266
(Tex.Civ.App.—San Antonio 1978, writ dism’d); Open Records Decision No. 452 at 3 (1986).
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circumstances). We have reviewed the submitted information and considered all of the
submitted arguments.

LandAmerica argues that its information is excepted under section 552.110 of the
Government Code, which protects the proprietary interests of private persons by excepting -
from disclosure two types of information: (1) trade secrets obtained from a person and
privileged or confidential by statute or judicial decision and (2) commercial or financial
information for which it is demonstrated based on specific factual evidence that disclosure
would cause substantial competitive harm to the person from whom the information was
obtained.

The Texas Supreme Court has adopted the definition of trade secret from section 757 of the
Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1958); see also Open
Records Decision No. 552 at 2 (1990). Section 757 provides that a trade secret is the
following:

any formula, pattern, device or compilation of information which is used in
one’s business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business . . . in that it is not simply
information as to single or ephemeral events in the conduct of the
business . . .. A trade secret is a process or device for continuous use in the
operation of the business. . . . [It may] relate to the sale of goods or to other
operations in the business, such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

Restatement of Torts § 757 cmt. b (1939). In determining whether particular information
constitutes a trade secret, this office considers the Restatement’s definition of trade secret as
well as the Restatement’s list of six trade secret factors. Id.> This office has held that if a
governmental body takes no position with regard to the application of the trade secret branch
of section 552.110 to requested information, we must accept a private person’s claim for
exception as valid under that branch if that person establishes a prima facie case for
exception and no argument is submitted that rebuts the claim as a matter of law. Open

*The six factors that the Restatement gives as indicia of whether information constitutes a trade secret
are the following: (1) the extent to which the information is known outside of [the company]; (2) the extent to
which it is known by employees and others involved in [the company’s] business; (3) the extent of measures
taken by {the company] to guard the secrecy of the information; (4) the value of the information to [the
company] and [its] competitors; (5) the amount of effort or money expended by [the company] in developing
the information; (6) the ease or difficulty with which the information could be properly acquired or duplicated
by others. Restatement of Torts § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982),
306 at 2 (1982), 255 at 2 (1980).
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Records Decision No. 552 at 5-6 (1990). However, we cannot conclude that section
552.110(a) applies unless it has been shown that the information meets the definition of a
trade secret and the necessary factors have been demonstrated to establish a trade secret
claim. See Open Records Decision No. 402 (1983).

Section 552.110(b) excepts from disclosure “[c]Jommercial or financial information for
which it is demonstrated based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the information was obtained.”
Section 552.110(b) requires a specific factual or evidentiary showing, not conclusory or
generalized allegations, that substantial competitive injury would likely result from release
of the requested information. See Open Records Decision No. 661 at 5-6 (1999) (business
enterprise must show by specific factual evidence that release of information would cause
it substantial competitive harm).

We find that Land America has failed to show that any of the submitted information that it
seeks to withhold is protected as trade secret information under section 552.110(a). We note
that the information LandAmerica seeks to withhold under section 552.110(b) includes
customer lists and a spreadsheet pertaining to its “Guarantee Program.” LandAmerica argues
that the ““[s]preadsheet reveals the factors or information Land America tracks to evaluate the
efficacy of the Guarantee Program as well as the program’s cost to Land America in refunded
escrow fees over a six-month time period. This information gives competitors valuable
information about LandAmerica’s process and internal cost structure for the Guarantee
Program, allowing them to evaluate the costs and benefits of a similar program without
investing any resources.” Having reviewed the submitted arguments and information at
issue, we conclude that Land America has demonstrated by a specific factual or evidentiary
showing that the release of the spreadsheet pertaining to its Guarantee Program and release
of its customer list would cause the company substantial competitive harm. Thus, the
department must withhold the information we have marked under section 552.110(b) of the
Government Code.* However, LandAmerica’s letters to the department may not be withheld
under section 552.110(b).

We now turn to the department’s arguments for the remaining submitted information. We
note that the remaining submitted information includes documents that have been filed with
a court. Section 552.022 of the Government Code provides in part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

3As our ruling is dispositive for this information, we need not address the department’s argument under
section 552.101.
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(17) information that is also contained in the public court
record].]

Gov’t Code § 552.022(a)(17). Section 552.022(a)(17) makes information filed with a court
expressly public. Therefore, the department may withhold this information only to the extent
it is made confidential under other law. The department claims that some of the information
in the court-filed documents is excepted from disclosure under sections 552.101 and
552.136. Information that is otherwise confidential under common law privacy may not be
withheld in a court-filed document. See Star-Telegram v. Walker, 834 S.W.2d 54 (Tex.
1992) (sexual assault victim’s privacy right not violated by release of information in public
court document). Thus, information in the documents subject to subsection 552.022 may not
be withheld from release under section 552.101 in conjunction with common law privacy.
However, section 552.136 is considered “other law” for purposes of section 552.022(a)(17),
and we will consider the department’s argument under this exception for the information
subject to section 552.022, as well as for the remaining submitted information.

Section 552.136 of the Government Code states that “[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136. The department must, therefore, withhold the information we have marked
under section 552.136.

Next, the department claims that some of the submitted information is excepted from
disclosure under section 552.111. Section 552.111 excepts from disclosure ““an interagency
or intraagency memorandum or letter that would not be available by law to a party in
litigation with the agency.” Gov’t Code § 552.111. This exception encompasses the
deliberative process privilege. See Open Records Decision No. 615 at 2 (1993). The
purpose of section 552.111 is to protect advice, opinion, and recommendation in the
decisional process and to encourage open and frank discussion in the deliberative process.
See Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no
writ); Open Records Decision No. 538 at 1-2 (1990). In Open Records Decision No. 615
(1993), this office re-examined the statutory predecessor to section 552.111 in light of the
decision in Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.—
Austin 1992, no writ). We determined that section 552.111 excepts from disclosure only
those internal communications that consist of advice, recommendations, opinions, and other
material reflecting the policymaking processes of the governmental body. See Open Records
Decision No. 615 at 5. A governmental body’s policymaking functions do not encompass
routine internal administrative or personnel matters, and disclosure of information about such
matters will not inhibit free discussion of policy issues among agency personnel. Id.; see
also City of Garland v. The Dallas Morning News, 22 S.W.3d 351 (Tex. 2000) (section
552.111 not applicable to personnel-related communications that did not involve
policymaking). A governmental body’s policymaking functions do include administrative
and personnel matters of broad scope that affect the governmental body’s policy mission.
See Open Records Decision No. 631 at 3 (1995).
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Further, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and recommendations. See Open Records Decision
No. 615 at 5. However, if factual information is so inextricably intertwined with material
involving advice, opinion, or recommendation as to make severance of the factual data
impractical, the factual information also may be withheld under section 552.111. See Open
Records Decision No. 313 at 3 (1982).

You state that the information at issue under section 552.111 consists of communications
that address the handling of regulatory matters, recommended actions, and opinions and
analyses of regulatory matters, as well as opinions as to violations of law and compliance
with legal requirements. We understand you to assert that the initiation and resolution of a
regulatory matter is a matter of policy. Having reviewed the information you have marked,
we conclude that the department may withhold this information under section 552.111.

The department also argues that some of the submitted information is excepted from
disclosure under section 552.101. Section 552.101 excepts from public disclosure
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision.” Gov’t Code § 552.101. This exception encompasses information that
other statutes make confidential. Criminal history record information (“CHRI”) generated
by the National Crime Information Center (“NCIC”) or by the Texas Crime Information
Center (“TCIC”) is confidential. Title 28, part 20 of the Code of Federal Regulations
governs the release of CHRI that states obtain from the federal government or other states.
Open Records Decision No. 565 (1990). The federal regulations allow each state to follow
- itsindividual law with respect to CHRI it generates. /d. Section 411.083 of the Government
Code deems confidential CHRI that the Department of Public Safety (“DPS”) maintains,
except that the DPS may disseminate this information as provided in chapter 411,
subchapter F of the Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1)
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal
justice agency may not release CHRI except to another criminal justice agency for a criminal
justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency;
however, those entities may not release CHRI except as provided by chapter 411. See
generally id. §§ 411.090 - .127. Thus, any CHRI generated by the federal government or
another state may not be made available to the requestor except in accordance with federal
regulations. See Open Records Decision No. 565 (1990). Furthermore, any CHRI obtained
from DPS or any other criminal justice agency must be withheld under section 552.101 of
the Government Code in conjunction with Government Code chapter 411, subchapter F.
Thus, to the extent that the information as issue is CHRI generated by TCIC and NCIC, it
must be withheld under section 552.101 of the Government Code.

Section 552.101 also encompasses section 59.001 of the Occupations Code, which provides
as follows:
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The social security number of an applicant for or holder of a license,
certificate of registration, or other legal authorization issued by a licensing
agency to practice in a specific occupation or profession that is provided to
the licensing agency is confidential and not subject to disclosure under
Chapter 552, Government Code.

Occ. Code § 59.001.* You indicate that the social security numbers contained in the
submitted documents were obtained in connection with the issuance of an occupational or
professional license. Based on this representation, we conclude that the social security
numbers you have marked are confidential under section 59.001 of the Occupations Code
and thus must be withheld from disclosure under section 552.101 of the Government Code.

Section 552.101 also encompasses the doctrine of common law privacy, which protects
information if (1) the information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). In addition, this office has found that the following
types of information are excepted from required public disclosure under common law
privacy: an individual’s criminal history when compiled by a governmental body, see Open
Records Decision No. 565 (citing United States Dep’t of Justice v. Reporters Comm. for
Freedom of the Press, 489 U.S. 749 (1989)) and personal financial information not relating
to a financial transaction between an individual and a governmental body, see Open Records
Decision Nos. 600 (1992), 545 (1990). Accordingly, the department must withhold the
information we have marked under section 552.101 in conjunction with common law
privacy.

Next, section 552.130 provides in relevant part:

(a) Information is excepted from the requirement of Section 552.021 if the
information relates to:

(1) a motor vehicle operator’s or driver’s license or permit
issued by an agency of this state; [or]

(2) amotor vehicle title or registration issued by an agency of
this state][.]

Gov’t Code § 552.130(a)(1), (2). You must withhold the information we have marked under
section 552.130.

“This section was renumbered from Occ. Code § 58.001 by the Act of May 25, 2005, 79th Leg.,R.S.,
H.B. 2018, § 23.001(68).
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Next, the remaining information includes e-mail addresses that are subject to section 552.137
of the Government Code. Section 552.137 excepts from disclosure “an e-mail address of a
member of the public that 1s provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(c). Section 552.137 does not apply to a government employee’s work e-mail
address because such an address is not that of the employee as a “member of the public,” but
is instead the address of the individual as a government employee. The e-mail addresses at
issue do not appear to be of a type specifically excluded by section 552.137(c). You do not
inform us that a member of the public has affirmatively consented to the release of any of the
e-mail addresses at issue. Therefore, the department must withhold the e-mail addresses we
have marked under section 552.137 of the Government Code.

In summary, the department must withhold the information we have marked under sections
1) 552.110(b) and 2) 552.136. The department may withhold the information it has marked
under section 552.111. To the extent that the information as issue is CHRI generated by
TCIC and NCIC, it must be withheld under section 552.101 of the Government Code. The
department must withhold the information marked under section 1) 552.101 in conjunction
section 59.001 of the Occupations Code and common law privacy, 2) 552.130, and
3) 552.137. The remaining submitted information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney

general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
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free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for

contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely, ,
ffa/mma/ i W

Tamara L. Harswick
Assistant Attorney General
Open Records Division
TLH/sdk

Ref: ID# 232440

Enc. Submitted documents

c: Ms. Angie Stevenson Ms. Amanda Sotak
Paralegal Counsel to LandAmerica
Crouch & Ramey, L.L.P. Figani & Davenport, L.L.P.
1445 Ross Avenue, Suite 2300 901 Main Street, Suite 3400
Dallas, Texas 75202 Dallas, Texas 75202-3796

(w/o enclosures) (w/o enclosures)





