ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

September 16, 2005

Ms. Lisa K. Mitchell

Assistant District Attorney

Collin County Criminal District Attorney’s Office
210 South McDonald, Suite 324

McKinney, Texas 75069

OR2005-08471
Dear Ms. Mitchell:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 231393.

The Collin County Criminal District Attorney’s Office (the “district attorney”) received a
request for records pertaining to complaints and information filed with the district attorney
by the requestor since January 1,2003. You claim that the requested information is excepted
from disclosure under sections 552.101, 552.102, 552.103, 552.108, 552.111, and 552.136
of the Government Code. We have considered the exceptions you claim and have reviewed
the information you submitted. We also have considered the comments that we received
from the requestor. See Gov’t Code § 552.304 (any person may submit written comments
stating why information at issue in request for attorney general decision should or should not
be released).

We first note that some of the submitted information was obtained pursuant to grand jury
subpoenas. The judiciary is expressly excluded from the requirements of the Act. See Gov’t
Code § 552.003(1)(B). This office has determined thata grand jury, for purposes of the Act,
is a part of the judiciary and therefore not subject to the Act. Open Records Decision No.
411 (1984). Further, records kept by a district attorney who is acting as an agent for a grand
jury are considered records in the constructive possession of the grand jury and therefore are
not subject to the Act. Open Records Decisions Nos. 513 (1988), 411 (1984), 398 (1983);
but see Open Records Decision No. 513 at 4 (1988) (defining limits of judiciary exclusion).
The fact that information collected or prepared by the district attorney is submitted to the
grand jury does not necessarily mean that the information is in the grand jury’s constructive
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possession when the same information is also held by the district attorney in its own capacity.
Information held by the district attorney but not produced at the direction of the grand jury
may well be protected under one of the Act’s specific exceptions, but it is not excluded from
the reach of the Act by the judiciary exclusion. Open Records Decision No. 513 (1988). In
this instance, you indicate that the information submitted as Exhibit B was obtained pursuant
to grand jury subpoenas. Thus, that information appears to be held by the district attorney
as an agent of the grand jury. We therefore conclude that Exhibit B is in the grand jury’s
constructive possession and is not subject to the Act. Id. at 4. Consequently, the district
attorney need not release any of the information in Exhibit B, and the rest of this decision is
not applicable to that information.

We next note that the rest of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022 provides for the required public disclosure of a
completed report, audit, evaluation, or investigation made of, for, or by a governmental body,
unless the information is excepted from disclosure under section 552.108 of the Government
Code or expressly confidential under other law. See Gov’t Code § 552.022(a)(1). In this
instance, the remaining information is part of a completed investigation made of, for, or by
the district attorney. As such, this information is subject to section 552.022(a)(1). Sections
552.103 and 552.111 of the Government Code are discretionary exceptions to public
disclosure that protect a governmental body’s interests and may be waived. See Gov’t Code
§ 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex.
App.—Dallas 1999, no pet.) (governmental body may waive Gov’t Code § 552.103); Open
Records Decision No. 677 at 10 (2002) (attorney work product privilege under Gov’t Code
§ 552.111 may be waived). Sections 552.103 and 552.111 are therefore not “other law” that
makes information confidential for the purposes of section 552.022. Therefore, the district
attorney may not withhold any of the remaining information under section 552.103 or section
552.111. We note that the attorney work product privilege also is found in rule 192.5 of the
Texas Rules of Civil Procedure. The Texas Supreme Court has held that “[t]he Texas Rules
of Civil Procedure and Texas Rules of Evidence are 'other law' within the meaning of section
552.022.” Inre City of Georgetown, 53 S.W.3d 328 (Tex. 2001). However, the Texas Rules
of Civil Procedure apply only to “actions of a civil nature.” TEX.R.CIv.P. 2. Accordingly,
the attorney work product privilege found in rule 192.5 of the Texas Rules of Civil Procedure
does not apply to any of the remaining information, which relates to a criminal case.
Therefore, the district attorney may not withhold any of the remaining information under
rule 192.5. You also contend, however, that some of the remaining information is excepted
from disclosure under sections 552.101, 552.102, 552.108, and 552.136 of the Government
Code. As information that is encompassed by section 552.022(a)(1) may be withheld under
these exceptions, we will consider your claims under sections 552.101, 552.102, 552.108,
and 552.136.

Section 552.108(b) of the Government Code excepts from public disclosure an internal
record or notation of a law enforcement agency or prosecutor that is maintained for internal
use in matters relating to law enforcement or prosecution if:
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(3) the internal record or notation:

(A) is prepared by an attorney representing the state in anticipation of
or in the course of preparing for criminal litigation; or

(B) represents the mental impressions or legal reasoning of an
attorney representing the state.

Gov’t Code § 552.108(b)(3). A governmental body must reasonably explain how and why
section 552.108 is applicable to the information that the governmental body seeks to
withhold under this exception. See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977); Open Records Decision No. 434 at 2-3 (1986). You seek to withhold the
information submitted as Exhibit A under section 552.108. Based on your representations
and our review of the information at issue, we conclude that the district attorney may
withhold Exhibit A under section 552.108(b)(3).

Next, we address your privacy claims under sections 552.101 and 552.102 of the
Government Code. Section 552.101 excepts from disclosure “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. You raise section 552.101 in conjunction with the common law right to privacy.
Information must be withheld from the public under section 552.101 in comjunction with
common law privacy when the information is (1) highly intimate or embarrassing, such that
its release would be highly objectionable to a person of ordinary sensibilities, and (2) of no
legitimate public interest. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976).

Section 552.102 excepts from public disclosure “information in a personnel file, the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy[.]”
Gov’t Code § 552.102(a). Section 552.102(a) is applicable to information that relates to
public officials and employees. See Open Records Decision No. 327 at 2 (1982) (anything
relating to employee’s employment and its terms constitutes information relevant to person’s
employment relationship and is part of employee’s personnel file). The privacy analysis
under section 552.102(a) is the same as the common law privacy test under section 552.101
and Industrial Foundation. See Hubert v. Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d
546, 549-51 (Tex. App.—Austin 1983, writ ref’d n.r.e.) (addressing statutory predecessor).
Accordingly, we will consider your privacy claims under sections 552.101 and 552.102
together.

Common law privacy encompasses certain types of personal financial information. This
office has determined that financial information that relates only to an individual ordinarily
satisfies the first element of the common-law privacy test, but the public has a legitimate
interest in the essential facts about a financial transaction between an individual and a
governmental body. See Open Records Decision Nos. 600 at 9-12 (1992) (identifying public
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and private portions of certain state personnel records), 545 at 4 (1990) (attorney general has
found kinds of financial information not excepted from public disclosure by common law
privacy to generally be those regarding receipt of governmental funds or debts owed to
governmental entities), 523 at 4 (1989) (noting distinction under common law privacy
between confidential background financial information furnished to public body about
individual and basic facts regarding particular financial transaction between individual and
public body), 373 at 4 (1983) (determination of whether public’s interest in obtaining
personal financial information is sufficient to justify its disclosure must be made on case-by-
case basis). We find that you have not demonstrated, nor does it otherwise appear to this
office, that any of the remaining information is protected by common law privacy. We
therefore conclude that the district attorney may not withhold any of the remaining
information on that basis under section 552.101 or section 552.102.

You also raise section 552.136 of the Government Code. This exception provides as
follows:

(a) In this section, “access device” means a card, plate, code, account
number, personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov’t Code § 552.136. We have marked information in Exhibit C that the district attorney
must withhold under section 552.136.

We note that the remaining information includes e-mail addresses that are subject to
section 552.137 of the Government Code.! This exception provides as follows:

(a) Except as otherwise provided by this section, an e-mail address of a
member of the public that is provided for the purpose of communicating

'Unlike other exceptions to disclosure, this office will raise section 552.137 on behalf of a
governmental body, as it is a mandatory exception and may not be waived. See Gov’t Code §§ 552.007, .352;
Open Records Decision No. 674 at 3 n.4 (2001)(mandatory exceptions).
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electronically with a governmental body is confidential and not subject to
disclosure under this chapter.

(b) Confidential information described by this section that relates to a
member of the public may be disclosed if the member of the public
affirmatively consents to its release.

(c) Subsection (a) does not apply to an e-mail address:

(1) provided to a governmental body by a person who has a
contractual relationship with the governmental body or by the
contractor's agent;

(2) provided to a governmental body by a vendor who seeks to
contract with the governmental body or by the vendor's agent;

(3) contained in a response to a request for bids or proposals,
contained in a response to similar invitations soliciting offers or
information relating to a potential contract, or provided to a
governmental body in the course of negotiating the terms of a contract
or potential contract; or

(4) provided to a governmental body on a letterhead, coversheet,
printed document, or other document made available to the public.

(d) Subsection (a) does not prevent a governmental body from disclosing an
e- mail address for any reason to another governmental body or to a federal
agency.

Gov’t Code § 552.137. Section 552.137 excepts from public disclosure certain e-mail
addresses of members of the public that are provided for the purpose of communicating
electronically with a governmental body, unless the individual to whom the e-mail address
belongs has affirmatively consented to its public disclosure. The types of e-mail addresses
listed in section 552.137(c) may not be withheld under this exception. Likewise, section
552.137 is not applicable to an institutional e-mail address, an Internet website address, or
an e-mail address that a governmental entity maintains for one of its officials or employees.
We have marked e-mail addresses in Exhibit C that the district attorney must withhold under
section 552.137, unless the owner of the e-mail address has affirmatively consented to its
public disclosure.
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We also note that the remaining information includes social security numbers. Section
552.147 of the Government Code’ provides that “[t]he social security number of a living
person is excepted from” required public disclosure under the Act.> Therefore, the district
attorney must withhold the social security numbers that we have marked in Exhibit C under
section 552.147. We note that, because section 552.147 protects privacy interests, the
requestor has a right of access to his own social security number under section 552.023 of
the Government Code. See Gov’t Code § 552.023(a); Open Records Decision No. 481 at 4
(1987) (privacy theories not implicated when individual requests information concerning
himself).

Lastly, we note that some of the remaining information appears to be protected by copyright.
A governmental body must allow inspection of copyrighted information unless an exception
to disclosure applies to the information. See Attorney General Opinion JM-672 (1987). An
officer for public information also must comply with copyright law, however, and is not
required to furnish copies of copyighted information. Id. A member of the public who
wishes to make copies of copyrighted information must do so unassisted by the governmental
body. In making copies, the member of the public assumes the duty of compliance with the
copyright law and the risk of a copyright infringement suit. See Open Records Decision
No. 550 at 8-9 (1990).

In summary: (1) the information in Exhibit B is not subject to the Act and need not be
released; (2) the district attorney may withhold the information in Exhibit A under section
552.108(b)(3); (3) the district attorney must withhold the marked information in Exhibit C
that is excepted from disclosure under section 552.136; (4) the district attorney must
withhold the marked e-mail addresses in Exhibit C under section 552.137, unless the owner
of the e-mail address has affirmatively consented to its public disclosure; and (5) the district
attorney must withhold the marked social security numbers in Exhibit C under section
552.147. The rest of the information in Exhibit C must be released. In releasing information
that is protected by copyright, the district attorney must comply with copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the

?Added by Act of May 23, 2005, 79th Leg., R.S., S.B. 1485, § 1, sec. 552.147(a) (to be codified at
Tex. Gov’t Code § 552.147).

*We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ). . }

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

incerely,

. VN, -
R VR )\ﬂ, — T/

-

Jaines W. Morris, III
Assistant Attorney General
Open Records Division

JWM/sdk
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Ref: ID# 231393
Enc: Submitted documents

c: Mr. Paul Rimka
1513 O Avenue
Plano, Texas 75074
(w/o enclosures)

Ms. Diane C. Wetherbee
City Attorney

City of Plano

P.O. Box 860358

Plano, Texas 75086-0358
(w/o enclosures)





