GREG ABBOTT

November 3, 2005

Mr. Paul Sarahan

Director, Litigation Division

Texas Commission on Environmental Quality
P. O. Box 13087

Austin, Texas 7871 1-3087

OR2005-09957

Dear Mr. Sarahan:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 235493.

The Texas Commission on Environmental Quality (the “commission”) received arequest for
all records regarding a specific facility. You state that you will release some of the requested
information, but claim that some of the submitted information is excepted from disclosure
under section 552.111 of the Government Code. You also state that the remaining portion
of the submitted information may contain proprietary information, and thus, pursuant to
section 552.305 of the Government Code, you have notified Clearwood Recycling Center
(“Clearwood”), of the request and of its right to submit arguments to this office as to why the
information should not be released. See Gov’t Code § 552.305(d); see also Open Records
Decision No. 542 (1990) (determining that statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of
exception to disclosure under Public Information Act in certain circumstances). We have
considered the submitted arguments and reviewed the submitted information.

Initially, we note that an interested third party is allowed ten business days after the date of
its receipt of the governmental body’s notice under section 552.305(d) to submit its reasons,
if any, as to why requested information relating to that party should be withheld from
disclosure. See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, this office has
not received comments from Clearwood explaining how the release of Attachment D will
affect its proprietary interests. Thus, we have no basis to conclude that the release of any
portion of Attachment D would implicate Clearwood’s proprietary interests. See, e.g., Open
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Records Decision Nos. 661 at 5-6 (1999) (stating that business enterprise that claims
exception for commercial or financial information under section 552.110(b) must show by
specific factual evidence that release of requested information would cause that party
substantial competitive harm), 552 at 5 (1990) (party must establish prima facie case that
information is trade secret). Accordingly, we conclude that the commission must release
Attachment D.

You claim that the remaining information is protected under section 552.111 of the
Government Code. Section 552.111 excepts from public disclosure “an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency.” Gov’t Code § 552.111. Section 552.1 11 encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of this
exception is to protect advice, opinion, and recommendation in the decisional process and
to encourage open and frank discussion in the deliberative process. See Austin v. City of San
Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open Records
Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615 (1993), this office re-examined the statutory predecessor
to section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, and opinions that reflect the policymaking processes of the
governmental body. See Open Records Decision No. 615 at 5. A governmental body’s
policymaking functions do not encompass routine internal administrative or personnel
matters, and disclosure of information about such matters will not inhibit free discussion of
policy issues among agency personnel. Id.; see also City of Garland v. The Dallas Morning
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).
Furthermore, section 552.111 does not protect facts and written observations of facts and
events that are severable from advice, opinions, and recommendations. See Open Records
Decision No. 615 at 5. But, if factual information is so inextricably intertwined with material
involving advice, opinion, or recommendation as to make severance of the factual data
impractical, the factual information also may be withheld under section 552.111. See Open
Records Decision No. 313 at 3 (1982). When determining if an interagency memorandum
is excepted from disclosure under section 552.111, we must consider whether the agencies
between which the memorandum is passed share a privity of interest or common deliberative
process with regard to the policy matter at issue. See Open Records Decision No. 561 at 9
(1990).

The commission states that Attachment E, Enclosures 1 through 4, contains communications
between the Harris County Attorney’s Office (“county attorney”) and commission employees
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regarding a unified enforcement action against Clearwood. You further state that this
information contains the advice, opinions, and recommendations of the county attorney and
the commission regarding how this enforcement should proceed. After reviewing your
arguments and the information at issue, we conclude that the commission has established the
applicability of section 552.111 to Enclosure 1, portions of Enclosure 2, and Enclosure 3.
However, we find that Enclosure 4 is merely a factual recounting of a meeting between the
commission and representatives of Clearwood. The remaining portions of Enclosure 2 are
also purely factual. Accordingly, the commission may only withhold the information we
have marked under section 552.111 of the Government Code. The remaining information
may not be withheld under section 552.111 of the Government Code. As you do not claim
any other exceptions against disclosure, the remaining information must be released. See
generally Gov’t Code § 552.002 (all information collected and maintained by a governmental
body in connection with the transaction of official business is public information subject to
the Act and must be released unless it is confidential by law or the governmental body asserts
and shows that an exception applies).

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
1d. § 552.353(b)(3),(c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
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body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for

" contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

ol

Jaclyn N. Thompson
Assistant Attorney General
Open Records Division

INT/krl
Ref: ID# 235493
Enc. Submitted documents

c: Gerardo H. Garcia
Senior Geologist
ARCADIS G&M, Inc.
11490 Westheimer, Ste. 600
Houston, TX 77077
(w/o enclosures)





