ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

November 10, 2005

Mr. George Staples

Taylor, Olson, Adkins, Sralla, Elam, L.L.P.
6000 Western Place, Suite 200

Ft Worth, Texas 76107-4654

OR2005-10169

Dear Mr. Staples:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 236092.

The Westworth Redevelopment Authority (the “WRA”), which you represent, received a
request for ten categories of information relating to the WRA’s formation, operation, and
relationship with other business entities. You state the WRA is releasing some requested
information. However, you seek to withhold responsive information related to WRA
dealings with Bob White Investments, Inc. and Mr. Melvin Prince (“White/Prince”), as well
as real estate development information related to Allegiance Development, L.P.
(“Allegiance”). You claim portions of the submitted information are excepted from
disclosure under sections 552.103 and 552.131 of the Government Code. Although youraise
section 552.110 of the Government Code, you make no arguments and take no position as
to whether the submitted information is excepted from disclosure under this exception.
However, you indicate that some of submitted information may be subject to Allegiance’s
proprietary interests. You indicate that pursuant to section 552.305 of the Government Code,
you notified Allegiance of the request and of its opportunity to submit comments to this
office. See Gov’t Code § 552.305 (permitting interested third party to submit to attorney
general reasons why requested information should not be released); Open Records Decision
No. 542 (1990) (determining that statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of
exception to disclosure in certain circumstances). We have considered the exceptions you
claim and reviewed the submitted information.! We have also considered comments

! We assume that the sample of records submitted to this office is truly representative of the requested
records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records letter does
not reach, and therefore does not authorize the withholding of, any other requested records to the extent that
those records contain substantially different types of information than that submitted to this office.
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submitted by the requestor’s attorney. See Gov’t Code § 552.304 (providing that interested
party may submit comments stating why information should or should not be released).

Initially, we note that some of the submitted information pertaining to White/Prince is
subject to section 552.022 of the Government Code. Section 552.022 provides in relevant
part:

[T]he following categories of information are public information and not
excepted from required disclosure under this chapter unless they are expressly
confidential under other law:

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body(.]

Gov’t Code § 552.022(a)(3). The White/Prince information contains several documents
relating to the receipt or expenditure of public or other funds by a governmental body. These
records are subject to section 552.022(a)(3). Accordingly, these records, which we have
marked, must be released unless they are expressly made confidential under other law.

You claim the submitted information pertaining to White/Prince is excepted from disclosure
under section 552.103 of the Government Code. Sections 552.103 is a discretionary
exception to disclosure that protects a governmental body’s interests and may be waived.
See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex.
App.—Dallas 1999, no pet.) (governmental body may waive section 552.103); Open Records
Decision No. 542 at 4 (1990) (statutory predecessor to section 552.103 may be waived); see
also Open Records Decision No. 522 (1989) (discretionary exceptions in general). As such,
section 552.103 is not other law that makes information confidential for the purposes of
section 552.022. Therefore, the WRA may not withhold the information subject to
section 552.022 pursuant to section 552.103.

We will now address your claim that the remaining submitted information pertaining to
White/Prince is excepted from disclosure under section 552.103 of the Government Code.
Section 552.103 provides in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.
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(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).

Section 552.103 requires concrete evidence that litigation may ensue. To demonstrate that
litigation is reasonably anticipated, the WRA must furnish evidence that litigation is
realistically contemplated and is more than mere conjecture. Open Records Decision
No. 518 at 5 (1989). Whether litigation is reasonably anticipated must be determined on a
case-by-case basis. Open Records Decision No. 452 at 4 (1986). Among other examples,
this office has concluded that litigation was reasonably anticipated where the opposing party
took the following objective steps toward litigation: (1) filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); (2)
hired an attorney who made a demand for disputed payments and threatened to sue if the
payments were not made promptly, see Open Records Decision No. 346 (1982); and (3)
threatened to sue on several occasions and hired an attorney, see Open Records Decision
No. 288 (1981). A governmental body may also establish that litigation is reasonably
anticipated by the receipt of a letter containing a specific threat to sue the governmental body
from an attorney for a potential opposing party. Open Records Decision No. 555 (1990).

On the other hand, this office has determined that if an individual publicly threatens to bring
suit against a governmental body, but does not actually take objective steps toward filing suit,
litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982). Further,
the fact that a potential opposing party has hired an attorney who makes a request for
information does not establish that litigation is reasonably anticipated. Open Records
Decision No. 361 (1983).

You claim section 552.103 excepts from disclosure “all documents concerning transactions
and records of dealings with” White/Prince based upon a letter the WRA's attorney received
from Prince. However, upon review of the letter and the WRA'’s arguments, we find that the
WRA has not established with concrete evidence that litigation was reasonably anticipated
when the WRA received the instant request. Accordingly, the remaining submitted
information pertaining to dealings with White/Prince may not be withheld under
section 552.103.
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We now turn to your arguments regarding the submitted information related to Allegiance.
We note that an interested third party is allowed ten business days after the date of its receipt
of the governmental body’s notice under section 552.305(d) to submit its reasons, if any, as
to why information relating to that party should be withheld from public disclosure. See
Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, Allegiance has not submitted
to this office any reasons explaining why its information should not be released. We thus
have no basis for concluding that any portion of the submitted information constitutes
proprietary information, and none of it may be withheld on that basis. See, e.g., Gov’t Code
§§ 552.110, .131; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of
commercial or financial information, party must show by specific factual evidence, not
conclusory or generalized allegations, that release of requested information would cause that
party substantial competitive harm), 552 at 5 (1990) (party must establish prima facie case
that information is trade secret), 542 at 3 (1990).

You claim that some of the submitted information related to Allegiance is also excepted from
disclosure under section 552.131 of the Government Code. This section excepts from
disclosure information relating to economic development negotiations involving a
governmental body and business prospect that the governmental body seeks to have locate,
stay, or expand in or near the governmental body’s territory. See Gov’t Code § 552.131(a).
Section 552.131 provides:

(a) Information is excepted from [required public disclosure] if the
information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the territory of the governmental
body and the information relates to:

(1) atrade secret of the business prospect; or

(2) commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the
information was obtained.

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from
[required public disclosure].

(c) After an agreement is made with the business prospect, this section does
not except from [required public disclosure] information about a financial or

other incentive being offered to the business prospect:

(1) by the governmental body; or
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(2) by another person, if the financial or other incentive may directly
or indirectly result in the expenditure of public funds by a
governmental body or a reduction in revenue received by a
governmental body from any source.

Gov’t Code § 552.131. Section 552.131(a) excepts from disclosure only “trade secret[s] of
[a] business prospect” and “commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause substantial competitive harm
to the person from whom the information was obtained.” Id. As noted above, Allegiance
has not submitted any arguments to this office explaining the applicability of
section 552.131(a). See Open Records Decision No. 661 at 5-6 (1999) (business enterprise
or governmental body must show by specific factual evidence that release of information
would cause it substantial competitive harm); see also National Parks & Conservation Ass’n
v. Morton, 498 E.2d 765 (D.C. Cir. 1974). Accordingly, none of the information may be
withheld under section 552.131(a).

Section 552.131(b) protects information about a financial or other incentive that is being
offered to a business prospect by a governmental body or another person. See id. This
section is designed to protect the interests of governmental bodies, not third parties. You
argue that some of the submitted information may be protected by section 552.131(b)
because it is about a financial or other incentive being offered a business prospect, and that
“In]o final economic development agreements have been made on some of these offers.”
However, you have not identified any of this information. Further, we are unable to
determine that any of this information is about a financial or other incentive being offered
by the WRA, or by another person, to any particular business prospect with whom an
agreement has yet to be reached. Accordingly, none of the of the submitted information may
be withheld under section 552.131(b).

However, we note the submitted information includes account numbers. Section 552.136
of the Government Code provides that “[n]otwithstanding any other provision of this chapter,
a credit card, debit card, charge card, or access device number that is collected, assembled,
or maintained by or for a governmental body is confidential.” Gov’t Code § 552.136.
Accordingly, the WRA must withhold the account numbers we have marked pursuant to
section 552.136.%

2 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

3We note that section 552.136 of the Government Code constitutes other law for the purposes of
section 552.022.
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The submitted information also contains social security numbers. Section 552.147 of the
Government Code* provides that “[t]he social security number of aliving person is excepted
from” required public disclosure under Act. Therefore, the WRA must withhold the social
security numbers contained in the submitted information under section 552.147.°

In summary, the WRA must withhold the information we have marked pursuant to
sections 552.136 and 552.147 of the Government Code. The remaining submitted
information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

4 Added by Act of May 23,2005, 79th Leg., R.S., S.B. 1485, ch. 397, 2005 Tex. Sess. Law Serv. 1091
(Vernon) (to be codified at Tex. Gov’t Code § 552.147).

5 Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act.
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Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the

Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days

of the date of this ruling.

Sincerely,

Em ﬂgﬂkﬂ\
Ramsey A.YAbarca

Assistant Attorney General
Open Records Division

RAA/kr]
Ref: ID# 236092
Enc.

Submitted documents

Mr. Joseph S. Howell, IIT

9285 Huntington Square

North Richland Hills, Texas 76180
(w/o enclosures)

Allegiance Development

Attn: Mr. Charles Ames

8140 Walnut Hill Lane, Suite 620
Dallas, Texas 75231

(w/o enclosures)





