GREG ABBOTT

November 15, 2005

Ms. Laura C. Rodriguez

Walsh, Anderson, Brown, Shulze & Aldridge, P.C.
P.O. Box 460606

San Antonio, Texas 78246-0606

OR2005-10298
Dear Ms. Rodriguez:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 236493.

The Boerne Independent School District (the “district”), which you represent, received a
request for information pertaining to district substitute teachers, including disciplinary
actions and resignations. You state that some of the requested information has been
released, but claim that the submitted information is excepted from disclosure under
section 552.101 of the Government Code. We have considered the exception you claim and
reviewed the submitted information.'

Initially, we note that the requestor does not seek the home addresses of district employees.
Thus, any home address in the submitted documents is not responsive to the request for
information. This ruling therefore does not address the public availability of this
nonresponsive information, and the district is not required to release this information in
response to this request. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d).

We must next address the district’s obligations under section 552.301 of the Government
Code, which prescribes the procedures that a governmental body must follow in asking this
office to decide whether requested information is excepted from public disclosure. Pursuant
to section 552.301(e), a governmental body is required to submit to this office within fifteen

'We understand you to assert that the submitted information is a representative sample of the requested
documents. We assume that this representative sample is truly representative of the requested records as a
whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records letter does not reach, and
therefore does not authorize the withholding of, any other requested records to the extent that those records
contain substantially different types of information than that submitted to this office.
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business days of receiving an open records request a copy of the specific information
requested or representative samples, labeled to indicate which exceptions apply to which
parts of the documents. See Gov’t Code § 552.301(e)(1)(D).

The district received the request for information on August 30, 2005, and requested
clarification of different portions of that request on September 7 and 12, 2005. See id.
§ 552.222 (governmental body may ask requestor to clarify request if it is unclear what
information was requested). The requestor responded to both requests for clarification on
September 12, 2005. See Open Records Decision No. 663 at 5 (1999) (section 552.301
deadlines tolled during clarification process). However, the district submitted responsive
information to this office on September 28, 2005. Thus, the district failed to comply with
the procedural requirements mandated by section 552.301(e) for the information submitted
on September 28.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See Gov’t
Code § 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex.
App.—Austin 1990, no writ) (governmental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to section 552.302);
Open Records Decision No. 319 (1982). A compelling reason exists when third-party
interests are at stake or when information is confidential under other law. Open Records
Decision No. 150 (1977). Section 552.101 of the Government Code can provide a
compelling reason to overcome this presumption; therefore, we will consider whether this
section requires the district to withhold the submitted information.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” This section encompasses
information protected by other statutes. Section 21.355 of the Education Code provides that
“[a] document evaluating the performance of a teacher or administrator is confidential.”
This office has interpreted section 21.355 to apply to any document that evaluates, as that
term is commonly understood, the performance of a teacher. See Open Records Decision
No. 643 (1996). In Open Records Decision No. 643, we determined that a “teacher” for
purposes of section 21.355 means a person who (1) is required to and does in fact hold a
teaching certificate under subchapter B of chapter 21 of the Education Code or a school
district teaching permit under section 21.055 and (2) is engaged in the process of teaching,
as that term is commonly defined, at the time of the evaluation. See id. at 4.

On review of the information, we agree that some of the submitted documents constitute
evaluations for purposes of section 21.355. We have marked the information that constitutes
evaluations. You do not indicate, however, and it is not otherwise clear whether each
substitute teacher at issue held a teacher’s certificate or permit and was performing the
functions of a teacher at the time of the evaluations. Therefore, we are unable to conclude
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that section 21.355 is applicable to the submitted information. To the extent, however, that
the substitute teacher at issue in each evaluation held a teacher’s certificate or permit and
was performing the functions of a teacher at the time of the evaluations, the evaluations are
confidential under section 21.355 of the Education Code and must be withheld under
section 552.101 of the Government Code. See Open Records Decision No. 643 at 4. To the
extent that the evaluations do not satisfy these criteria, they are not confidential under
section 21.355 and may not be withheld under section 552.101 on that ground.

Section 552.101 also encompasses the Family Educational Rights and Privacy Act of 1974
(“FERPA”), which provides that no federal funds will be made available under any
applicable program to an educational agency or institution that releases personally
identifiable information, other than directory information, contained in a student’s education
records to anyone but certain enumerated federal, state, and local officials and institutions,
unless otherwise authorized by the student’s parent. See 20 U.S.C. § 1232g(b)(1).
“Education records” means those records that contain information directly related to a
student and are maintained by an educational agency or institution or by a person acting for
such agency or institution. Id. § 1232g(a)(4)(A). This office generally applies the same
analysis under section 552.114 and FERPA. Open Records Decision No. 539 (1990).

Section 552.114 excepts from discloéure student records at an educational institution funded
completely or in part by state revenue. Section 552.026 provides as follows:

This chapter does not require the release of information contained in
education records of an educational agency or institution, except in
conformity with the Family Educational Rights and Privacy Act of 1974,
Sec. 513, Pub. L. No. 93-380, 20 U.S.C. Sec. 1232g.

Gov’t Code § 552.026. In Open Records Decision No. 634 (1995), this office concluded
that (1) an educational agency or institution may withhold from public disclosure
information that is protected by FERPA and excepted from required public disclosure by
sections 552.026 and 552.101 without the necessity of requesting an attorney general
decision as to those exceptions, and (2) an educational agency or institution that is
state-funded may withhold from public disclosure information that is excepted from required
public disclosure by section 552.114 as a “student record,” insofar as the “student record”
is protected by FERPA, without the necessity of requesting an attorney general decision as
to that exception. In this instance, however, you have submitted some of the requested
information to this office for consideration. Therefore, we will consider whether the
information is protected by FERPA.

Information must be withheld from required public disclosure under FERPA only to the
extent “reasonable and necessary to avoid personally identifying a particular student.”
See Open Records Decision Nos. 332 (1982), 206 (1978). We have marked the information
that identifies students and that the district must withhold under section 552.101 in
conjunction with FERPA.
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Section 552.101 also encompasses the Americans with Disabilities Act (the “ADA”), 42
U.S.C. §§ 12101 et seq., which provides for the confidentiality of certain medical records
of employees and applicants. Specifically, the ADA provides that information about the
medical conditions and medical histories of applicants or employees must be (1) collected
and maintained on separate forms, (2) kept in separate medical files, and (3) treated as a
confidential medical record. In addition, an employer’s medical examination or inquiry into
the ability of an employee to perform job-related functions is to be treated as a confidential
medical record. 29 C.F.R. § 1630.14(c); see also Open Records Decision No. 641 (1996).
The remaining information does not contain the medical conditions and medical histories of
district applicants or employees. Accordingly, the remaining information is not confidential
under the ADA, and the district may not withhold the information under section 552.101 on
that ground.

Section 552.101 also encompasses the doctrine of common law privacy, which protects
information if it (1) contains highly intimate or embarrassing facts the publication of which
would be highly objectionable to a reasonable person and (2) is not of legitimate concern
to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
The type of information considered intimate and embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. We have marked the
information that is confidential under common law privacy and that the district must
withhold under section 552.101. But the remaining information is not highly intimate or
embarrassing; therefore, the remaining information is not confidential under common law
privacy, and the department may not withhold it under section 552.101 on that ground.

To conclude, pursuant to section 552.101, the district must withhold (1) under section 21.355
of the Education Code the marked evaluations if the substitute teacher at issue in each
evaluation was required to hold and did hold the appropriate certificate and was teaching at
the time of the submitted teaching evaluations, (2) the information marked under FERPA,
and (3) the marked information that is confidential under common law privacy.” The district
must release the remaining information.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the

2As our ruling is dispositive, we do not address your other arguments for exception of the information
at issue.
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governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Ja L.C shall
Assfstant Attorney General
Open Records Division

JLC/jpa
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Ref: ID# 236493

Enc. Submitted documents

c: Mr. Brian Collister
Investigative Reporter
News 4 WOAI Trouble Shooters
P.O. Box 2641
San Antonio, Texas 78299-2641
(w/o enclosures)





