
ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

November 30,2006 

Ms. Sliaro~i Alexaiider 
Associate General Coiinsel 
Texas Departnient of TI-ansportatioii 
125 East 11"' Street 
Austin, Texas 78701.2483 

Dear Ms. Alexander: 

Yori ask \vlictlier certain ini'osriiatioii is siiL,jcct to recjiiired piiblic ciisclosirr-c ~iiidcs tlie 
Public liiktiriiatiori Act (tlic "Act"). cl~iipicr 553 oi'llic Cio~ei~l~riiciil Cotlz. \'oiii- Iecliicsl \\,as 
assigned ID# 265742. 

The Texas Dcpartiiient of Transportatioii (tlie "depart~ileiit") received a scqirest for 
inibrmatio~i regarding a specified iiicident and a ~ianied individual, including "dri~g tests and 
results" perforined on the named iiidividiral. You state that the department will redact the 
social security numbers in tlic requested records based on section 552.147 of the 
Govci-nnient Code.' You claim that llic si~biiiitted irifosiiiatioii is csccptctl fro111 tiisc1os~ll.e 
under sectioils 552.101 and 552.102 of the Gover~iinent Code. We have coiisidered tlie 
exceptions you claim and I-evie\ved tlie siihmitted repr-eseritativc s~impli. oi'irilhsii~ntiori.' 

Section 552.101 of the Govemn?eiit Code excepts from disclosure "inlhi-riiation coiisidered 
to be confidential by law, either co~?stit~itional, statutory, or- by judicial decisior~," and 
cncoiiipasses iriformation made co~ilideintial by other siatiites. Gov't Codc 5 552.101. You 
claim tliatthe subniitted iliformatiori isexcepted from disclos~i~-epi~rsi~;iiil losection 552.101 
i n  co~ijrinction with sectioii 31306 oftitle 49 oftlne Uilitcd States Codc and section 352.405 
oft i t le49 oftlic Code ofFedei-al Rcgrrlations. Section 3 1306 of titic 49 of tlie Uiiited States 

'we assiiine that tlic"reprcsentaiive saiiipIc"ofrccords siibmittcd to this oftice i s  iriily i-epscseiitnti\,e 
oS tile I-cqiiasled recoi-ds as a ivliole. See Opcii Ilccorcis Decisio!i Nos. 499 ( i  988). 4117 ( I  9x8). This opeti 
rscosds 1i.ttci. docs iiot rciich, aiid tlic~eiiirc docs iiot ;iiitiiorize tlic iviihlioldiiig oi: ail? oilier i-cqiicsieil records 
to tlie extciii tliat tliose rccords cuiit:rin siibstaiitiall~ iiifkieiit typcs ot'inforiiiaiioii ~ I I ; I I I  illat siibiiiittcd lo tliis 
iit'tiiice. 

0 i I I S 7 X I l 2  8 . 1  ) 1  n u n  r , $ < ,  . ; $ I  i i \  

:,,, ! .,,,,. 1, i.mpt,,>,"#,:: oppor/:#,#,,, ,,",p/,>,*r P>,,!,#81 o,> l < ~ , , , / , > /  P,'p?r 



Ms. Sharon Alexander - Page 2 

Code relates to alcohol and controlled substances testing for operators of commercial motor 
vehicles and provides in relevant part: 

(b) Testing program for operators of commercial iiiotor vehicles. - (l)(A) 
In the interest of coinrnercial motor vehicle safety, the Secretary of 
Transportation shall prescribe regulations that establish a program requiring 
motor carriers to conduct preemployment, reasonable suspicioli, random, and 
post-accident testing of operators of conimercial motor vehicles for the use 
of a controlled substance in violation of law or a United States Government 
regulation and to conduct reasonable suspicion, random, and post-accident 
testing ofsuch operators for the use of alcohol in violation of law or a United 
States Govemment regulation. . . . 

49 U.S.C. $ 31306(b)(l)(A). Sectioil 31306(e) pertains to testing and laboratory 
I-equirements and provides that 

[i]n canying out subsection (b) of this section, the Secretary of 
Transporiation shall develop req~tirements that shall - 

(7) provide for the confidentiality of test results and medical 
information (except information abo~lt alcohol or a controlled 
substance) of employees, except that this cla~ise does not prevent the 
use of test results for tile orderly imposition of appropriate sanctions 
under this section[.] 

Id. 5 31306(c)(7). Federal reg~~lations clarify the extent to which test results pertaining lo 
operators of motor veliieles are co~~fidciitial. Section 382.401 of title 49 of the Code of 
Federal Reg~ilations, titled "Retention of records," requires employers to retain certain 
I-ecords pertaining to alcohol and controlled substances testing. See 49 C.F.R. $ 352.401. 
Section 382.401 provides in part: 

(a) General requirement. Each eniployer shall maintain records of its 
alcohol niisuse and controlled s~~bstances use prevention programs as 
provided in this section. The recolds sl~all be maintained in a secure Iocatioii 
with controlled access. 

( b )  Period of retention. Eacil employer shali maintain the records in 
accordance with the following schedule: 

(1) Five years. The follo\ving records shall be maintained for a 
minirnn~ii of five years: 
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(I)  Records of driver alcohol test results indicating an alcohol 
co~lcentratio~i o f  0.02 or greater, 

( i i )  Records of driver verified positive controlled substances 
test results, 

(iii) Documentation ofrefusals to take required alcohol andlor 
controlled substances tests, 

(iv) Driver evaluation and refer~als, 

(v) Calibration docuinentation. 

(vi) Records related to the ad~ili~iistration of the alcohol and 
controlled substances testing programs, and 

(vii) A copy of  each annrcal calendar year summary required 
by 5 352.403. 

(2) Two years. Records related to the alcoliol aiid contl-olled 
substances collection process (except caiibratioii ofe\.idetitial breath 
testing devices). 

(3) One year. Records of negative and canceled controlled substa~ices test 
results (as defined in part 40 of this title) and alcohol test results with a 
concentration of less than 0.02 shall be maintained for a minirurim of one 
year. 

(c) Types of records. The thllowi~rg specific types of records shall be 
maintained. "Dociiments gencratcd" are docun~ents that may have to be 
prepared under a requirement of this part. If the record is required to be 
prepared, it must be maintained. 

(1) Records related to the colleciioii process: 

(ii) Doc~lrnents relating to tlie rand0111 selection process; 
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(v) Documents generated in connection with decisions to 
administer reasonable s~~spicion alcohol or controlled 
substances tests; [and] 

(vi) Documents generated in connection with decisions on 
post-accident tests[.] 

49 C.F.R. $ 382.401(a)-(c). Section 382.405 oftitle 49 of the Code of Federal Regulations, 
titled "Access to facilities and records," provides in part: 

(a) Except as required by law or expressly authorized or required ill this 
section, no employer shall release driver infornlation that is contained in 
records required to be maintained under S: 382.40 1. 

(h) Ail employer shall release inforiliation regarding a driver's records as 
directed by the specific written consent of the driver authoririiig release of 
the information to an identified person. Release of such information by the 
person receiving the infornlation is per~nitted only in accordance with the 
ternis of the employee's specific written consent as outlined in 40.32 l(b) 
of this title. 

Id. $382.405(a). Section 382.405 also specifies the circumstances under which anemployer 
niay I-cleasc test results. See id \q 382.405(b)-(g). 

You state that the i~~formation in tile submitted documents \vas obtained by the department 
pursuant to its regulatory authority in accordance with section 382.405 oftitle49oftheCode 
ofFederal Regulations allti is maintained by the department under section 382.401 oftitle49 
ofthe Code of Federal Regulations. You f~irther state that no written consent has been given 
with respect to the disclosure of the test results at issue. Based on your representations and 
our review ofthe iitforrnatio~i at issue, we find that tlie submitted information is confidential 
piil-s~iant tosection 382.405 oftitle 49 ofthc Code of Federal Regulations and section 3 1306 
of title 49 of the United States Code. \Ve therefore coiiclude that the department 111ust 
wiihhold the submitted information pilrsiiant to section 552.101 ofthe Goverrlnrent Code as 
iitformation made confidential by law.' 

This letter ruling is limited to the particular records at issue in this request and limited to tlie 
facts as presented to us; therefore, this ruli~ig must not be relied upon as a previoiis 
detenniiiation regarding any other records or any other circumstances. 

'As oiis riiiii?g is dispositivc, i i e  do  rnot ;iddrcss your remaiiiii-ig ?laaim. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code s 552.301(0. If the 
governmental body wants to challenge this ruling, tlie governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, tlie governmental body nii~st file suit within 10 calendar days. 
Id. 552.353(b)(3), (c). If the governnie~ital body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
S 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects t!iat, upon receiving this ruling, the gavel-nmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or tile a lawsuit challenging this r~lling pursuant to section 552.324 of the 
Government Code. If tlie governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a cornplaint with the district or county 
attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governn~ental 
body. Id. 5 552.321(a); Texas Dep'f  o f P ~ i h .  ScifL:ty v. Gilhrenflz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the inforinatio~i are at or below the legal amounts. Questions or 
coniplaints about over-charging must be directed to I-Iadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, t!ie requestor, or any other person has q~~estioiis oi- comments 
about this ruling, they niay contact our office. Altliougl~ tliere is no statutory deadline for 
contacting us, the attorney genci-a1 pr-efers to I-eccivc any comnlents within 10 calei~clar days 
of the date ofthis ruling. 

Sincerely, 

C~ndy Nettles 
Assistant Attorney General 
Open Records Dtvrs~on 
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Ref: ID# 265742 

Enc. Submitted documents 

C: Mr. Jaime Sanchez 
807 West Center Street 
Kyle, Texas 78640 
(wio enclosures) 


