
G R E G  A B B O T T  

December 1,2006 

Mr. Carey E. Smith 
Genera1 Counsel 
Texas Health and Human Services Commission 
P.O. Box 13247 
Austin. Texas 7871 1 

Dear Mr. Smith: 

You ask whether certain information is subject to requiredpublic disclos~lre under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 265795. 

The Texas Health and Human Services Commission (the "comniission") received two 
requests for information pertaining to claims and specific forms involving the "Special 
Nutrition Program" submitted by the Child Adult Care Food Program contractor, FIP 
Assistance ("FIPIA). You state that the commission has released some of the req~iested 
inforniation. Although you take no position with respect to the remaining information, yoii 
claim that it may contain proprietary information subject to exception under the Act. 
Pursuant to section 552.305(d) of the Government Code, you have notified tlie interested 
third party FIPIA of the request and of its opportunity to submit coninlents to this office. See 
Gov't Code 5 552.305 (permitting interested third party to submit to attorney general reasons 
why requested information should not be released); Open Records Decision No. 542 (1990) 
(determining that statutory predecessorto section 552.305 pe~mits governmental body to rely 
on interested third party to raise and explain applicability of exception to disclosi~re in 
certain circi~mstances). We have considered the submitted arguments. and reviewed the 
submitted representative sample of information.' 

First, FIPIA raises section 552.101 of the Government Code. Section 552.101 excepts from 
disclosure "inforn-iation considered to be confidential by law, either constitutional, statutory, 
or by judicial decision." Gov't Code $ 552.101. I-iowever: FIPIA has not directed our 

' \ ~ e  assilnie that tile "reprcsentntive sample" of records submitted to tliis ofiicc is truly i-epreseiitative 
of tlie reqiiested records as a \%'hole. Sec Open Records Decisioii Nos. 199 (1988). 497 (1988). This opeii 
records letter does not reach, arid therefore does not authorize tile ivith1iolding of, aiiy ot1ii.i- irijiicsted records 
to the extent that those records contain substantially diffei-ent types of iiiformation tiinii tliat subiiiiucd to this 
oliice. 
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attention to any law, nor are we aware of any law, under which any portion of  the submitted 
information is considered confidential for purposes of section 552.101. See, e.g., Open 
Records Decision Kos. 600 at 4 (1992) (constitutional privacy), 478 at 2 (1987) (statutory 
confidentiality), 61 1 at 1 (1 992) (common-lawprivacy). Therefore, the commission may not 
withhold any of the submitted information on the basis of sectron 552.101 of the 
Govenlnient Code. 

Second, FIPIA raises section 552.104 ofthe Government Code, which excepts from required 
pirblic disclosure "information that, if released, wo~ild give advantage to a competitor or 
bidder." Gov't Code $ 552.104. We note, however, that section 552.104 only protects the 
interests of a governmental body and is not designed to protect the interests ofprivate parties 
that submit inforn~ation to a governmental body. See Open Records Decision No. 592 at 8-9 
(1991). In this instance, the commission has not argued that the release of any portion ofthe 
submitted information ~vould harm its interests in a particular competitive situation under 
section 552.104. Accordingly, we conclude that the commission may not withhold any 
portion of the information at issue under section 552.104 of the Government Code. 

Next, FIPIA raises section 552.1 10 of the Government Code. Section 552.1 10 protects the 
proprietary interests of private parties by excepting from disclosure two types of 
information: (a) trade secrets obtained from a person and privileged or confidential by 
statute or judicial decision; and (b) commercial or financial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from \vhoni the information was obtained. Gov't Code 
5 552.1 10(a), (b). F/P/A has failed to provide any arguments demonstrating that the 
information at issue qualifies as a trade secret under section 552.110(a). See Open Records 
Decision No. 552 at 5-6 (1990); see illso RESTATE~~EKT OF TORTS 5 757 cmt. b (1939). 
Further, it has not provided any arguments demonstrating that release of the information at 
issue would cause it substantial competitive harm. See Open Records L)ecision Nos. 661. 
(1 999) (for information to be ~vithlield under coi~~niercial or financial information prong of 
section 552.110, business must show by specific factual evidence that substantial 
compctitive injury would result from release of particular information at issue). Therefore, 
the comt~lission may not withhold any portion of the s~ibniitted information under 
section 552.1 10 of the Governn~cnt Code. 

FIPIA additionally raises section 552.114 of the Government Code. The United States 
Department of Education Family Policy Compliance Office (the "DOE") recently infornied 
this office that the Family Educational Rights and Privacy Act ("IERPA),  section 12329 
of title 20 of the United States Code, does not pemiit state and local educational a~ithorities 
to disclose to this office, without parental consent, unredacted, personally identifiable 
information contained in education records for the purpose of our review in the open records 
ruling process under the Act. Consequently, state and local ed~lcational ailtho]-itics that 
receive a request for education records fro111 a member of the public iinder the Act must not 
submit education records to this office iii  inr redacted form, that is, in a form in which 
"personally identifiable information" is disclosed. See 34 C.F.R. 5 99.3 (defining 
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"personally identifiable information"). "Education records" are those records, files, 
documents, and other materials which 

(i) contain information directly related to a student; and 

(ii) are nzaiiztained 61) an educational ageizcy o r  itzstit~(tion or by a person 
acting for such agency or institution. 

20 U.S.C. 5 1232g(a)(4)(A) (emphasis added). The commission is not an educational agency 
or institution attended by students. Consequently, no portion of tlie information at issue 
constitutes an "education record" as defined by FERPA. See Open Records Decision 
No. 390 (1983). Accordingly, FERPA is not applicable to the information at issue, and it 
may not be wrthheld from the requestor on that basis. 

Finally, FIPIA raises section 552.125 of the Government Code. Section 552.125 excepts 
from disclosure "[alny documents or infomiation privileged under the Texas Environmental, 
Health, and Safety Audit Privilege Act" (the "EHSAP"). Gov't Code 5 552.125. The stated 
purpose of the EHSAP "is to encourage voluntary compliance with environmental and 
occupational health and safety laws." V.T.C.S. art. 4447cc, 5 2. In furtherance of its stated 
purpose, the EHSAP provides for the confidentiality of environmental or health and safety 
audits voluntarily performed by or for the owner or operator of a facility that is regulated 
under an environmental or health and safety law. See i d  5s 3, 5, 6. No portion of the 
submitted information constitutes an environmental or health and safety audit. 
Consequently, none of the information at issue may be withheld on that basis. 

As neither the comn~ission nor FIPiA raise any further exceptions against disclosure, the 
information at issue must be released. 

This letter ruling is iirnited to thc partici~lar records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
dctcrmi~iation iregarding any other records or any other circurnsta~ices. 

This ruling triggers important deadlines regarding tlie rizhts and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code S 552.301(f). If the 
governmental body wants to challenge this ruling: the governinental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $ 552.324(b). I11 order to get the 
full benefit ofsiich an appeal, the governmental body r n ~ ~ s t  file suit within 10 calendar days. 
Id. 8 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply wit11 it, then both the requcsior and the attorney 
general have the right to file suit against the govcrnmcntal body to enforce this ruling. 
Itf. 5 552.321(a). 

If  this ruling requires the governmental body to release all or part of the requested 
information, the governmeiital body is respo~lsiblc for taking tlic nest step. Based on tlie 
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statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbreatlz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling. 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us. the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Lauren E. Kleine 
Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Mr. Charles Flowers 
Child Care Services 
61 1 South First 
Lufkin, Tcxas 7590 l 
(wlo enclosures) 
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c :  Ms. Susie Plemons 
Child Care Services 
P.O. Box 71 
Lufkin, Texas 75902 
(wlo enclosures) 

Mr. John M. Clement 
Attorney and Counselor at Law 
13020 FM 1641 
Forney, Texas 75126 
(wlo enclosures) 


