
G R E G  A B B O T T  

December 6,2006 

Ms. Sharon Alexander 
Associate General Counsel 
Texas Department of Transportation 
125 East 11"' Street 
Austin, Texas 78701-2483 

Dear Ms. Alexander: 

You ask whether certain information is subject to required public disclosure under the 
Public Iilformaiion Act (the "Act"), chapter 552 of tlie Government Code. Your request was 
assigned ID# 266708. 

The Texas Depaitment of Trallsportation (the "department") received a request for 
information pertaining to the requestor, a department employee, being placed on probation. 
You claim that the requested information is excepted from disclos~ire under 
sections 552.107,552.111, and 552.1 16 of the Government Code.' We have co~lsidered the 
exceptioils you claim and reviewed the submitted representative sample of inforn~ation.~ 

Section 552.107(1) of the Goverlinient Code protects information coming within the 
attorney-client privilege. When asserting the attomey-cliei~t privilege, a goverllme~ltal body 
has the burden of providing the necessary facts to den~oilstrate the eienients of the privilege 
in order to withhold the informatioil at issue. Open Records Decision No. 676 at 6-7 (2002). 
First, a governmental body must dentonstrate that the infom1ation constitiites or doc~iinents 
a communication. In' at 7. Second, tlie coilliil~~nication nliist have been made "for the 
piirpose offacilitatir~g therendiiionofprofessionnl legal services" to the client govel-11inental 

I Aithougii yo!! riiiscsection 5 5 2  101 ill co i i~ i~nc i io t i  ~v i t l i r l i c  ;ittoriicy-clieiit and attoi-#icy work pi-odiict 
ixivilcges. tliis office iias coi icl i~ded that section 552. I 01  docs iiot encoiiipiss discoiery p r i~ i i cges .  St,e Open 
ilccords 1)ccisioti Nos. 676 at 1-2 (2002). 575 el  2 (1990j. 

'\\re assiinic tlrat iI ic"repi-cscntati~c saiiiple"oirccords siibriiiticd l o  tiiis office is ti-iily represcntaiive 
o f  the reqiicsied rccoi-ds as a wiiolc. See Opeti Records Decision Nos. 59WI98X).  397 (1988). This open 
records letter docs riot ri-acii. and therefore does not a i i t l i o r~ ie  the ~vi t l i i io ld i i ig  of, atiy oilier requested records 
to tlie extent i i int riiose records coiitain suhstniitialiy d i i i k re~ i i  typcs of infori i iai ioi i  tliair that siibiiiitted to this 
oflice. 
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body. TEX. R. EVID. 503(b)(l). The privilege does not apply when an attorney or 
representative is involved in some capacity other than that o f  providing or facilitating 
professional legal services to the client governmental body. In  re Texas Farrilers Ills. 
E.xch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attomey-client 
privilege does not apply if attorney acting in a capacity other than that o f  attorney). 
Governmental attorneys often act in capacities other than that of professional legal counsel, 
such as administrators, investigators, or managers. Thus, the mere fact that a comninnication 
involves an attorney for the government does not demolistrate this element. Third, the 
privilege applies only to con~niunications between or aniong clients, client representatives, 
lawyers, and lawyer representatives. TEX. R. END. 503(b)(l)(A), (B), (C), (D), (E). Thus, 
a governmental body must inform this ofiice of the identities and capacities of the 
individuals to wlioni each communication at issue has been made. Lastly, the attorney-client 
privilege applies only to a coi!fidetztial communication, id. 503(b)(l), meaning it was "not 
intended to be disclosed to third persons other than those to whom disclosure is made in 
furtherance o f the  rendition of professional legal services to the client or those reasonably 
necessary for the transmission of the conini~niication." In'. 503(a)(5). 

Whether a con~n~uriication meets this definition depends on the irlfe~lt of the parties involved 
at the time the information was communicated. Oshor-tie v. J O ~ I I I S O I I ,  954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no writ). Moreover, because the client may elect to waive the 
privilege at any time, a goveniiiiental body must exp!ain that the confidentiality of a 
communicatioii has been maintained. Section 552.107(1) generally excepts an entire 
communication that is demonstrated to be protected by the attorney-client privilege unless 
otherwise waived by the governmental body. See Huie 1.. DeSili~zo, 922 S.W.2d 920. 923 
(Tex. 1996) (privilege extends to entire comniunication, including facts contained therein). 

The departnient asserts that Exhibit C consists of confidentia! comninnications between an 
attorney for and en~ployees oftlie department niade for the purpose of rendering professional 
legal advice. Based on this representation and our review of the infonnation at issue: we 
agree that this information consists of privileged attorney-client con~n~unications that the 
departn>eni may withhold iilider section 552.107.' 

You assert that Exhibit B is excepted under section 552.1 ! 6 of the  Government Code, which 
provides the following: 

(a) An audit working paper- o f .  . . the auditor of a state agency . . . is 
excepted froin [public disclos~~rc]. If iiiforniatioli in an audit \\,orking paper 
is also maintained i n  another record; that other record is not excepted fi-on1 
[public disclosurej by tliis section. 

3 As ive are able to scsoii.e tliis iiiidci- sectioii 552.107, \re do not addscsj yoiis otlies asgiiiiicnt i b r  
eucci)tioii uE tliis iiiforirintion. 
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(b) In this section: 

(1) "Audit" means an audit authorized or required by a statute of this 
state or the United States and i~icludes an investigation. 

(2) "Audit working paper" includes all information, docilnientary or 
otherwise, prepared or maintained in conductir~gan audit or preparing 
an audit report, including: 

(A) intra-agency and interagency communications; and 

(8 )  drafts o f  the audit report or portions of those drafts 

Gov't Code 5 552.1 16. You infonil us that the information in Exhibit B relates to an audit 
pertaining to the misuse o f  a state vehicle and state time, and that this audit was conducted 
in accordance with chaoters 321 and 2102 of the Government Code. See Gov't Code 
$ 5  321.0 13 1-32 1 ,0134, 32 1.01 36, ch. 2 I02 (provid~ng general method for a government 
body to conduct an audit). You state that the infornlation at issue "was coniuiled during the - 
couise of a fornial audit conducted by a [department] internal auditor.". Transp. Code 
$201.108. After reviewing the information at issue, we conclude that this informatioti 
consists o f  audit working papers for purposes of section 552.1 16; therefore, the departmelit 
may withhold Exhibit B under that sectio~i. 

To conclude, the department may ~vithhold Exhibit B under section 552.1 16 of the 
Govemlnent Code. The department may also withhold Exhibit C utider section 552.107 of 
the Government Code. 

This letter ruling is limited to the particular records at issue in this request and liiiiited to the 
facts as presented to us; therefore, this rulilig must not be relied upon as a previous 
determination regarding any other records or any other circunistances. 

This ruling triggers important deadlines regarding the rights and responsibilities of thc 
governmental body and of  the requestor. For example, goveinn~ental bodies are prohibited 
froni asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(1). If the 
governmental body wants to challelige this ruliiig, the governmental body must appeal by 
filing suit irr Travis County within 30 caler~dar days. Id. 5 552.324(b). In  order to get the 
fir11 benefit of such an appeal, the governmental body must file suit within 10 caiciidar days. 
I(/. 5 552.353(b)(3), (c). If the governiiiental body does not appeal this riiling and the 
governmental body does not corriply [viti~ it. then both tire ~reqi~cstoi- and the attol-ncy gencral 
liavc the right to file suit agai~ist the go\-ei-iiine~ital body to eiiforcc this ruling. [ti. 

5 552.321(a). 

If this I-uling rccjuires the governmental body to I-elcase ail or pal-t of the requested 
information, the governmental body is responsible for taking the next step. Based on rhe 
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statute, the attorney general expects that, upon receiving this niling, the govenimental body 
will either release the publlc records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. S 552.3215(e). 

If this ruling requires or permits the gove~~~men ta l  body to withhold all or some of the 
requested informatioil, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Te.rus Dep't oJ"Pub. S((ie& 1.. Giibi.eatil, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of inforn~atioi~ triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
con~plaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, tile requestor, or any other person has q~lestions or cornments 
about this ruling, they may contact our office. We note that a third party may challenge this 
ruling by filing suit seeking to withhold information from a requestor. Gov't Code 
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general 
prefers to receive any comments within I0 calendar days of the date of this niling. 

Sincerely, 

+.el 
sistailt Attorney General 

6 p e n  Records Division 

c: Ms. Dianne Zaruba 
205 Oak Ridge Dr. 
Yoakum, Texas 77995 
(LVIO enclos~rrcs) 


