
ATTORNEY GENERAL OF TEXAS 
- - - - - - 
G R E G  A B B O T T  

December 21,2006 

Mr. Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
P. 0. Box 13087 
Austin, Texas 7871 1-3087 

Dear Mr. Martinez: 

You ask whether certain infomiation is siibject to req~~i red  public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Governme~lt Code. Your request was 
assigned ID# 267594. 

The Texas Commission on Environmental Quality ("TCEQ") received a request for 
infornmtion "associated with health or environiliental hazards presented by the soil prodlict 
from an Anzon or Anzon-Cookson site ~vhich is the source ofthe contaminated soil product 
that was used in the area o f  'Los Arcos colonia' in \$'ebb County, Texas, as well as the 
surrounding areas and the city of Laredo, Texas."' You state that you have released some 
of the requested information, but claim that a portion of the sub~llitted information is 
excepted from disclosure under section 552.103 of  the Government Code. Additionally, 
pursuant to section 552.305 of the Gove~n~ment Code, yoti have notified Chenitura 
Corporation ("Chetutura") of the request and of the company's right to submit arguments to 
this office as to why a portion of the i~ihrnlation s h o ~ ~ l d  not be released. ,See Go\"t Code 
$ 552.305(d); see rilso Open Records Decision No. 542 (1990) (determining that statutory 
predecessor to section 552.305 pe r~~ l i t s  goven-nmental body to rely on interested third party 

I .  r hc  rcqiicsroi- st;ires tiint iic docs grot scch attorney work pi-odiiil oi-ntiurney-clicrlt conirr,iinic;~tions. 



Mr. Robert Martinez - Page 2 

to raise and explain applicability of exception to disclosure under Act in certain 
circumstances). We have considered the arguments and reviewed the submitted information. 

Section 552.103 of the Government Code provides a~ follows: 

(a) Iiifoi~iration is excepted from [required public disclosure] if it is 
informatior1 relating to iitigation of a civil or criminal nature to which t l~e  
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclos~ire 
tinder Subsection (a) only if tile litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
information for access to or duplication of the information. 

Gov't Code 5 552.103(a), (c). The govemniental body has the burden of providing relevant 
facts and documents to show that the section 552.103(a) exception is applicable in a 
particular situation. The rest for meeting ihis burden is a showing that (1) litigation is 
pending or reasonably anticipated on the date the city received the request for information, 
and (2) the information at issue is related to that litigation. LJniv. of k. Law Sch. v. Tes. 
Leg01 Fotitld., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heorti v. I-io~rston 
Post Co., 684 S.W.2d 210, 212 (Tex. App.--Houstoil [lst  Dist.] 1984, writ ref d n.r.e.); 
Open Records Decision No. 55 1 at 4 (1990). A go\lernn~entai body must meet both prongs 
of this test for inforination to be excepted under 552.103(a). 

111 this instalice, you inforin us that "the Office of the Attorney General represents TCEQ in 
a district court case involving the Anzon site in Laredo" that \\,as pending at the time that 
TCEQ received the request. Furtheinlore, based on your repl-esentations and our review of 
the information at issiie, we find that the infor:nation at issue relates to the pending litigation 
for 1>uvoses of section 552.103(aj. We therefore conclude that TCEQ's iiiformation may 
be withheld fioni disclosi~re pursiiaiii to section 552.103. 

We note, however, that once iilformation ltas been obtained by all parties to the pending 
litigation, no secriotl 552.!03(a) inter-est exists with respect to that information. Ope11 
Records Ilccisioii No. 349 at 2 (1982). We also note that the applicability of 
scctio~i 552.103(a) ends \\.hen the litigatioii h;is concluded. Attorney General Opinion 
MW-575 at 2 (1982); Opeit Records Decision Nos. 350 at 3 (1982), 349 at 2 (1982). 

We now address Chemtiira's argun~ct~ts against the disclosure of its infornratioii. Chemtura 
argues that a portioit ofits infol-~natioi~ is exceptetl undcrsectio11552. I 10 of tile Cio\,ernntent 
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Code, which protects: (1) trade secrets, and (2) comtliercial or firiancial information the 
disclosure ofwhicb would cause substantial competitive ham1 to the person from whom the 
information was obtained. See Cov't Code 5 552.1 IO(a), (b). Section 552.1 Iota) protects 
the property interests of private parties by excepting from disclosure trade secrets obtained 
from a person and privileged or confidential by statute or judicial decision. See id. 
5 552. I 10(a). A "trade secret" 

may consist of any formula, pattern, device or compilation of information 
which is used in one's business: and which gives [one] an opportunity to 
obtain an advantage over competitors who do not know or use it. It may be 
a formula for a chemical compound, a process of manufacturing, treating or 
preserving materials, a pattern for a machine or other device, or a list of 
customers. I t  differs from other secret information in a business in that it is 
not simply infonation as to single or ephemeral events in the conduct ofthe 
business, as for example the amount or other temls of a secret bid for a 
contract or  the salary of certain employees. . . . A trade secret is a process or 
device for continuous use in the operation of the business. Generally it 
relates to the prodrrction ofgoods, as for example, a machine or formula for 
the production of an article. It may, however, relate to the sale of goods or 
to other operations in the business, such as a code for determining discounts, 
rebates or other concessions in a price list or catalogue, or a list of 
specialized customers, or a method of bookkeeping or other office 
management. 

RESTATEMEN.I. OF TORTS 5 757 cmt. b (1939); see cr/.so Hjde Coip. 1,. fizfljne.s, 314 
S.W.2d 763; 776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232,217 (1978). 

There are six factors to be assessed in determining whether- information qualifies as a 
trade secret: 

( I )  the extent to which thc inibrii~ation is known outside of[thc company's] 
business; 

(2) the extent to which it is knoivn by eniployees and others in\.olvcd in [the 
company's] hnsiness; 

(3) the extent of measures takcn by [the conipany] to guard thc secrecy of 
tlic inibrmatioii; 

(4) the value of the inforn?atior to [the conipany] alid to [its] conipctitors; 

( 5 )  the arnount of effoit or money expended by [the company] in developing 
this iiiibrni:ition; and 
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(6) the ease or difficulty with which the information could be properly 
acquired or duplicated by others. 

RESTATEMENT OF TORTS $ 757 cmt. b (1939); see nlso Open Records Decision 
No. 232 (1979). This office must accept a claim that information subject to the Act is 
excepted as a trade secret if api-ir>~iijilcie case for exemption is made and no argument is 
submitted that rebuts the claim as a matter of law. Open Records Decision No. 552 (1990). 
However, we cannot conclude that section 552.1 IO(a) is applicable unless it has been shown 
that the information meets the definition of a trade secret and the necessary factors have been 
demonstrated to establish a trade secret claim. Open Records Decision No. 402 (1983). 

Cheintura claims that its descriptions ofvarious plant processes, material balance sheets, and 
process flow diagrams zre trade secrets. After reviewing Chemtura's arguments and the 
information at issue, we find that Chemtura has made a prirna facie case that the information 
meets the definition of a trade secret and has demonstrated the factors necessary to establish 
a trade secret claim. Moreover, we have received no arguments that would rebut this claim 
as a matter of law. Accordingly, we conclude that TCEQ must withhold the information at 
issue, which we have marked, under section 552.1 10(a) of the Government Code. 

In summary, TCEQ's information may be withheld fvom disclos~ire pursuant to 
section 552.103. TCEQ must withhold the information we have inarked under 
section 552.1 10(a) of the Government Code, but must release Chemtura's remaining 
information. As our ruling is dispositi\je, we need not address Chemtura's claim under 
section 552.1 lO(b) of the Go\.emn~ent Code. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circun~stances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govei-nineiltai body and of the requestor. For example, goveri~rnci~tal bodies are prohibited 
fi-om asking the attorney general to reconsider this ruling. Gov't Code 552.301(f). If the 
govcrnmcntal body wants to challc~izc this ruling, the goveminental body must appeal by 
filing suit in Travis County within 30 calendar days. Id.  5 552.324(b). In order to get the 
full benefit of such an appeal. the governmental body niiist file suit within 10 calendar days. 
I 552.353(b)(3), (c). If the governmental body does not appeal this I-tiling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the go\~erint~enial body to enfor-ce this I-i~ling. Id. 
5 552.321(a). 

If this ruling requires the govei-nineiltal body to release all or pa17 of the requested 
inforination, the governmental body is responsible for taking the next step. Based on the 
stntiite, the attoi-ney general expects that, upon receiving this ruling, the go\~crniiientaI body 
%<.ill eithel- release the public records promptly pursnant to section 552.221(a) of the 
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Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. rj 552.3215(e). 

If this n~ling requires or permits the governmental hody to withhold all or some of the 
requested inforn~ation, the requestor can appeal that decision by suing the governmental 
hody. Id. fj 552.321(a); Texas Dep 't of Pub. Safety v. Gi/brentlr, 842 S.W.2d 408, 41 I 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges !o the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must he directed to Hadassah Schloss at the Oflice of the 
Attorney General at (512) 475-2497. 

If the govenrnlental body, the requestor, or any other person has questions or comnients 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to recei\'e any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Jose Vela 111 
Assistant Attorney General 
Open Recol-ds Division 

Enc. Submitted documents 

c: Mr. Jose Barrera 
IVatts Law Firm, L.L.P. 
Tower 11 Building, 14"' Floor 
555 North Caraneahua Street 
Corpus Christi, Texas 78478 
(\%do enclosures) 
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Ms. Tracy Perkins 
Chemtura Corporation 
199 Benson Road 
Middlebury, Connecticut 06749 
(wlo enclosures) 

Mr. James Kalanta 
A1 Divestitures, Inc. 
22 Hedgefield Court 
Orange, Connecticut 06477 
(wlo enclosures) 

Great Lakes Chemical Corporation 
Attn: Vice President and General Counsel 
P. 0. Box 2200 
West Lafayette, Indiana 47906 
(wlo enclosures) 

Mr. Robert E. Holden 
Attorney 
Liskow & Lewis 
701 Poydras Street, Suite 5000 
New Orleans, Louisiana 70139-5099 
(wlo enclosures) 


