ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

March 7, 2006

Mr. David M. Swope
Assistant County Attorney
Harris County

1019 Congress, 15th Floor
Houston, Texas 77002

OR2006-02282

Dear Mr. Swope:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 243760.

The Harris County Constable, Precinct 8 (the “constable™) received a request for “all
documentation from any and all files” pertaining to a former deputy. You state that the
constable has provided some of the requested information to the requestor but claim that the
submitted information is excepted from disclosure under sections 552.101, 552.102,
552.1175, 552.130, and 552.147 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by other statutes.
The submitted information contains a W-4 form. Prior decisions of this office have held that
section 6103(a) of title 26 of the United States Code renders tax return information
confidential. See Attorney General Opinion H-1274 (1978) (tax returns); Open Records
Decision Nos. 600 (1992) (W-4 forms), 226 (1979) (W-2 forms). Tax return information is
defined as data furnished to or collected by the Internal Revenue Service with respect to the
determination of possible existence of liability of any person under title 26 of the United
States Code for any tax. See 26 U.S.C. § 6103(b). The W-4 formr constitutes tax return
information that must be withheld under section 552.101 of the Government Code in
conjunction with federal law.
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The submitted information also contains I-9 forms (Employment Eligibility Verification),
which are governed by section 1324a of Title 8 of the United States Code. This section
provides that an I-9 form and “any information contained in or appended to such form, may
not be used for purposes other than for enforcement of this chapter” and for
enforcement of other federal statutes governing crime and crirainal investigations.
See 8 U.S.C. § 1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4). Release of the forms in this
instance would be “for purposes other than for enforcement” of the referenced federal
statutes. Accordingly, we conclude that the I-9 forms are confiden‘ial and may only be
released in compliance with the federal laws and regulations governing the employment
verification system.

Next, we note that the submitted records include criminal history record information
(“CHRI”). CHRI generated by the National Crime Information Center (“NCIC”) or by the
Texas Crime Information Center (“TCIC”) is confidential. Title 28, part 20 of the Code of
Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 5 65 (1990). The federal regulations
allow each state to follow its individual law with respect to CHRI it generates. Id.
Section 411.083 of the Government Code deems confidential CHRI that the Department of
Public Safety (“DPS”) maintains, except that the DPS may disseminate this information as
provided in chapter 411, subchapter F of the Government Code. See Ciov’t Code § 411.083.

Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
~ agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI ‘rom DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See id. §§ 411.090 - .127. Thus, any CHRI generated by the federal
government or another state may not be made available to the requestor except in accordance
with federal regulations. See Open Records Decision No. 565 (199J). Furthermore, any
CHRI obtained from DPS or any other criminal justice agency must be withheld under
section 552.101 of the Government Code in conjunction with Governirent Code chapter 411,
subchapter F. We have marked the CHRI in the submitted documents that must be withheld
on this basis.

Next, we note that the submitted documents contain fing erprint information.
Sections 560.001, 560.002, and 560.003 of the Government Code pravide as follows:

Sec. 560.001. DEFINITIONS. In this chapter:

(1) “Biometric identifier” means a retina or iris scan, fingerprint,
voiceprint, or record of hand or face geometry.

(2) “Governmental body” has the meaning assigned by
Section 552.003 [of the Government Code]}, except that the term



0

Mr. David M. Swope - Page 3

includes each entity within or created by the judicial branch of state
government.

Sec. 560.002. DISCLOSURE OF BIOMETRIC IDENTIFIER. A
governmental body that possesses a biometric identifier of an individual:

(1) may not sell, lease, or otherwise disclose the biometric identifier
to another person unless:

(A) the individual consents to the disclosure;

(B) the disclosure is required or permitted by a “ederal statute
or by a state statute other than Chapter 552 [of the
Government Code]; or

(C) the disclosure is made by or to a law enforcement agency
for a law enforcement purpose; and

(2) shall store, transmit, and protect from disclosure the biometric
identifier using reasonable care and in a manner that is the same as or
more protective than the manner in which the goveramental body
stores, transmits, and protects its other confidential information.

Sec. 560.003. APPLICATION OF CHAPTER 552. A biometric identifier
in the possession of a governmental body is exempt from disclosure under
Chapter 552.

Gov’t Code §§ 560.001-.003. Upon review, we find that section 560).002 does not permit
the disclosure of the submitted fingerprint information in this instance. Therefore, the
constable must withhold the fingerprint information we have marked under section 552.101
in conjunction with section 560.003 of the Government Code.

The submitted information also includes F-5 forms (Report of Resignation or Separation of
License Holder), which is a Texas Commission on Law Enforcement Officer Standards and
Education report. Section 1701.454 of the Occupation Code provides as follows:

(a) A report or statement submitted to the commission under tais subchapter
is confidential and is not subject to disclosure under Chapter 552,
Government Code, unless the person resigned or was term.inated due to
substantiated incidents of excessive force or violations of the law other than
traffic offenses.

(b) Except as provided by this section, acommission member or other person
may not release the contents of a report or statement submitted under this
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subchapter. The report or statement may be released only by thz commission
employee having the responsibility to maintain the report or statement and
only if:

(1) the head of a law enforcement agency or the agency head’s
designee makes a written request on the agency’s letterhead for the
report or statement accompanied by the agency head's or designee’s
signature; and

(2) the person who is the subject of the report or statem=nt authorizes
the release by providing a sworn statement on a form supplied by the
commission that includes the person's waiver of liability regarding an
agency head who is responsible for or who takes action based on the
report or statement.

Occ. Code § 1701.454. After reviewing the submitted information, we conclude that the
constable must withhold the F-5 forms pursuant to section 552.101 in conjunction with
section 1701.454. '

We next address your claim under common-law privacy. Section 552 101 encompasses the
doctrine of common-law privacy. Section 552.102 excepts from public disclosure
“information in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy[.]” Id. § 552.102(a). Section 552.102 is applicable
to information that relates to public officials and employees. See Open Records Decision
No. 327 at 2 (1982) (anything relating to employee’s employment and its terms constitutes
information relevant to person’s employment relationship and is part of employee’s
personnel file). The privacy analysis under section 552.102(a) is the same as the common-
law privacy standard under section 552.101. See Hubert v. Harte-Ha.1ks Tex. Newspapers,
Inc., 652 S.W.2d 546, 549-51 (Tex. App.—Austin 1983, writ ref'd n.r.e.) (addressing
statutory predecessor). We will therefore consider the applicability of common-law privacy
under section 552.101 together with your claim regarding section 5522.102.

In Industrial Foundation v. Texas Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976),
the Texas Supreme Court held that information is protected by common-law privacy if it (1)
contains highly intimate or embarrassing facts the publication of which would be highly
objectionable to a reasonable person and (2) is not of a legitimate concern to the public. See
Indus. Found., 540 S.W.2d at 685. The type of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. In addition, this office has found that some kinds of medical information
or information indicating disabilities or specific illnesses is protected by common-law
privacy. See Open Records Decision Nos. 470 (1987) (illness from severe emotional and
job-related stress), 455 (1987) (prescription drugs, illnesses, ope-ations, and physical
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handicaps). Furthermore, this office has found that personal financial information not
relating to a financial transaction between an individual and a governmental body is generally
protected by common-law privacy. Open Records Decision Nos. 600 (1992) (personal
financial choices concerning insurance are generally confidential), 545 {1990) (common-law
privacy protects personal financial information not relating to the financial transaction
between an individual and a governmental body), 523 (1989) (commor -law privacy protects
credit reports, financial statements, and other personal financial info:mation), 373 (1983)
(common-law privacy protects assets and income source information).

We have reviewed the submitted records and marked the private infcrmation that must be .
withheld pursuant to sections 552.101 and 552.102 on the basis of common-law privacy.
However, we find that none of the remaining information is protected under common-law
privacy. See Open Records Decision Nos. 470 (1987) (public employee’s job performance
does not generally constitute employee’s private affairs), 455 (1987) (public employee’s job
performance or abilities generally not protected by privacy), 444 (1986) (concluding that
public has obvious interest in having access to information concerning performances of
governmental employees, particularly employees who hold positions as sensitive as those
held by members of law enforcement), 423 at 2 (1984) (scope of putlic employee privacy
is narrow), 405 at 2-3 (1983) (public has interest in workplace conduct of public
employee), 342 (1982). Thus, none of the remaining submitted information may be withheld
on this basis.

Next, section 552.117(a)(2) excepts from disclosure the current and former home address,
home telephone number, personal cellular telephone number, social security number, and
family member information of a peace officer, regardless of whether the officer made an
election under section 552.024 or 552.1175.! Gov’t Code § 552.117(a)(2). Based on our
review, we find that the constable must withhold the information we hz ve marked pertaining
to the former deputy pursuant to section 552.1 17(a)(2).2

We also note that the submitted records contain information of individuals who acted as
references on behalf of the former deputy. These individuals appear to be licensed peace
officers working for other law enforcement agencies. The protections of section 552.117
only apply to information that the governmental body holds in its capacity as an employer.
See Gov’t Code § 552.117 (providing that employees of governmentzl entities may protect
certain personal information in the hands of their employer); see also Gov’t Code § 552.024
(establishing election process for section 552.117). Because the constable is not holding this
information in its capacity as an employer of the individuals to whom the information
pertains, such information may not be withheld under section 552.117. However, this

l«peace Officer” is defined by article 2.12 of the Code of Criminal Procedure.

2As we reach this conclusion, we need not address your claims under section 552.147 of the
Government Code. :



!

Mr. David M. Swope - Page 6

information may be excepted under section 552.1175 of the Government Code, which
provides in part as follows:

(b) Information that relates to the home address, home telephone number, or
social security number of [a peace officer as defined by article 2.12 of the
Code of Criminal Procedure], or that reveals whether the individual has
family members is confidential and may not be disclosed to t e public under
this chapter if the individual to whom the information relates:

(1) chooses to restrict public access to the informaticn; and

(2) notifies the governmental body of the individua’s choice on a
form provided by the governmental body, accompanicd by evidence
of the individual’s status. '

Gov’t Code § 552.1175(b). If these individuals are licensed peace officers who notify the
constable that they choose to keep this information confidential in accordance with
section 552.1175(2), the constable must withhold the information ve have marked under
section 552.1175 of the Government Code.

We next address your claim under section 552.130 of the Government Code. This section
excepts from disclosure information that relates to a driver’s license or motor vehicle title
or registration issued by an agency of this state. Gov’t Code § 552.130. Accordingly, the
constable must withhold the Texas motor vehicle record information we have marked under
section 552.130.

Finally, we note that the submitted documents contain military discharge information subject
to section 552.140 of the Government Code. Section 552.140 provides in relevant part:

(a) This section applies only to a military veteran’s Department of Defense
Form DD-214 or other military discharge record that is first recorded with or
that otherwise first comes into the possession of a governmental body on or
after September 1, 2003.

Gov’t Code § 552.140(a). Section 552.140 provides that a military veteran’s DD-214 form
or other military discharge record that is first recorded with or that otherwise first comes into
the possession of a governmental body on or after September 1, 2003 is confidential for a
period of seventy-five years and may only be disclosed in accordance with section 552.140
or in accordance with a court order. See id. § 552.140(a), (b). The submitted documentation
indicates the constable first came into possession of the submitted military discharge record
on or after September 1, 2003. Accordingly, the constable must withhold the military
discharge record we have marked under section 552.140.
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In summary, (1) the W-4 form must be withheld under section 552.101 of the Government
Code in conjunction with federal law; (2) I-9 forms are confidential and may only be released
in compliance with the federal laws and regulations governing the employment verification
system; (3) the CHRI we have marked must be withheld pursuant to section 552.101 in
conjunction with chapter 411, subchapter F of the Government Code; (4) the fingerprint
information we have marked must be withheld under section 552.1C1 in conjunction with.
section 560.003 of the Government Code; (5) the F-5 forms we have marked must be
withheld under section 552.101 in conjunction with section 1701.454 of the Occupations
Code; (6) the private information, which we have marked, must be withheld under
sections 552.101 and 552.102 on the basis of common-law privacy; (7) the information
pertaining to the former deputy that we have marked must be withheld under
section 552.117(a)(2) of the Government Code; (8) the information that we have marked
under section 552.1175 of the Government Code must be withheld if the individuals to
whom it pertains are licensed peace officers who notify the constable that they choose to
keep this information confidential in accordance with section 552.1175(2); (9) the Texas
motor vehicle record information must be withheld under section 552. 130 of the Government
Code; (10) the military discharge record we have marked must be withheld under
section 552.140 of the Government Code; and (11) the remaining submitted information
must be released.

This letter ruling is limited to the particular records at issue in this recuest and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within ten calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appzal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the n:xt step. Based on the
statute, the attorney general expects that, upon receiving this ruling; the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(¢).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by su.ng the governmental
body. Id. § 552.321(a); Tex. Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal arnounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within ten calendar days
of the date of this ruling.

Sincerely,

!

Robert B. Rapfogel
Assistant Attorney General
Open Records Division

RBR/krl
Ref: ID# 243760
Enc. Submitted documents

c: Mr. J. Gary Trichter
Trichter, Murphy & Overstreet, P.C.
The Kirby Mansion
2000 Smith Street
Houston, Texas 77002
(w/o enclosures)





