GREG ABBOTT

March 30, 2006

Ms. Beverly West Stephens
Assistant City Attorney

City of San Antonio

P. O. Box 839966

San Antonio, Texas 78283-3966

OR2006-03198
Dear Ms. Stephens:

You ask whether certain information is subject to required public disc losure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 245201.

The City of San Antonio (the “city”) received two requests for civil service information
pertaining to eleven named San Antonio Police Department officers, as well as one named
Municipal Court officer. You state that the city will provide the recuestors with a majority
of the requested information. You also state that the city does not have information
pertaining to the Municipal Court officer.! You claim that the stbmitted information is
excepted from disclosure under sections 552.101 and 552.107 of the Government Code. We
have considered the exceptions you claim and reviewed the submitted information.

Initially, we note that you have redacted portions of the submitted information that you seek
to withhold. Pursuant to section 552.301 of the Government Code, a governmental body that
seeks to withhold requested information must submit to this office a copy of the information
properly labeled to indicate which exceptions apply to which parts of the copy, unless the
governmental body has received a previous determination for the information at issue. See
Gov’t Code §§ 552.301(a), .301(e)(2). The city has redacted vehicle license plates and a
Texas driver’s license number from the submitted records. This office has not issued the city
a previous determination to withhold this type of information. As such, this type of
information must be submitted in a manner that enables this office to determine whether the

1We note the Act does not require a governmental body to disclose infor. mation that did not exist when
the request for information was received. Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266
(Tex.App.—San Antonio 1978, writ dism’d); Open Records Decision No. 452 a:3 (1986).
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information comes within the scope of an exception to disclosure. As we are able in this
instance to ascertain the nature of the information that you have redac:ed, we will determine
whether it is excepted from public disclosure. In the future, however, the city should refrain
from redacting any information that it submits to this office in seeking an open records
ruling, unless the information at issue is subject to a previous determination issued by this
office. Failure to comply with section 552.301 may result in the information being presumed
public under section 552.302. See Gov’t Code §§ 552.301(e)(1)(D). .302.

We also note that some of the submitted information is subject to section 552.022 of the
Government Code. Under section 552.022(a)(1), a completed report, audit, evaluation, or
investigation made of, for, or by a governmental body is expressly pablic unless it either is
excepted under section 552.108 of the Government Code or expressly confidential under
other law. Gov’t Code § 552.022(a)(1). The submitted informatior. contains a completed
Internal Affairs Investigation Report conducted by or for the city. Although you raise
section 552.107 of the Government Code for this information, this section is a discretionary
exception under the Act and does not constitute “other law” for purposes of section 552.022.
Accordingly, none of the information in the Internal Affairs Investigazion Report is excepted
under section 552.107. See Open Records Decision No. 630 at 4 (1994) (governmental body
may waive attorney-client privilege under section 552.107); see also Open Records Decision
No. 522 at 4 (1989) (discretionary exceptions in general). However, because the Texas Rules
of Evidence are “other law” for purposes of section 552.022, we will address your claim
under rule 503. See In re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001).

Rule 503(b)(1) provides:

A client has a privilege to refuse to disclose and to prevent a1y other person
from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:

(A) between the client or a representative of the client and the client’s
lawyer or a representative of the lawyer;

(B) between the layer and the lawyer’s representativz;

(C) by the client or a representative of the client, or the client’s lawyer
or a representative of the lawyer, to a lawyer or a reg resentative of a
lawyer representing another party in a pending action and concerning
a matter of common interest therein;

(D) between representatives of the client or between the client and a
representative of the client; or

(E) among lawyers and their represéntatives repres:nting the same
client.
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TEX.R. EVID. 503(b)(1). A communication is “confidential” if not in tended to be disclosed
to third persons other than those to whom disclosure is made in furthzrance of the rendition
of professional legal services to the client or those reasonably necessary for the transmission
of the communication. TEX. R. EVID. 503(a)(5).

Accordingly, in order to withhold attorney-client privileged information from disclosure
under rule 503, a governmental body must 1) show that the document is a communication
transmitted between privileged parties or reveals a confidential communication; 2) identify
the parties involved in the communication; and 3) show that the communication is
confidential by explaining that it was not intended to be disclosed to third persons and that
it was made in furtherance of the rendition of professional legal services to the client. Upon
a demonstration of all three factors, the document containing privileged information is
confidential under rule 503 provided the client has not waived the privilege or the document
does not fall within the purview of the exceptions to the privilege enumerated in rule 503(d).
Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.—Houston [14®
Dist.] 1993, no writ).

Upon review, we find that the city has failed to explain how any of the information it has
marked in the Internal Affairs Investigation Report constitutes a communication made for
the purpose of facilitating the rendition of professional legal services. Therefore, the city
may not withhold any portion of the report under Texas Rule of Evidence 503.

We note that the Internal Affairs Investigation Report includes a Texas driver’s license
‘number and motor vehicle license plate numbers. Section 552.130 ofthe Government Code
excepts from disclosure information that relates to a motor vehicle operator’s or driver’s
license or permit or a motor vehicle title or registration issued by zn agency of this state.
See Gov’t Code § 552.130(a)(1). We have marked the Texas driver’s license and motor
vehicle license plate information that must be withheld from the public under
section 552.130.

Next we address your claim that portions of the submitted Internal Affairs Investigation
Report are excepted from disclosure under section 552.101 of the Government Code in
conjunction with common-law privacy. Section 552.101 excepts from disclosure
“information considered to be confidential by law, either constitttional, statutory, or by
judicial decision.” Gov’t Code § 552.101. This section encompasses the common-law right
of privacy. Common-law privacy protects information if (1) the info rmation contains highly
intimate or embarrassing facts the publication of which would be highly objectionable to a
reasonable person, and (2) the information is not of legitimate concern to the public. Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of

2Unlike other exceptions to disclosure, this office will raise section 552.130 on behalf of a
governmental body, as it is a mandatory exception and may not be waived. See Gov’t Code §§ 552.007, .352;
Open Records Decision No. 674 at 3 n.4 (2001) (mandatory exceptions).
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information considered intimate and embarrassing by the Texas Supreme Court in Industrial
Foundation included information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injuries to sexual organs. /d. at 683. In addition, this office has found
that some kinds of medical information or information indicating disabilities or specific
illnesses are excepted from required public disclosure under common-law privacy. See Open
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455
(1987) (prescription drugs, illnesses, operations, and physical handicaps).

However, information that pertains to an employee’s actions as a public servant generally

.cannot be considered to be beyond the realm of legitimate public interest. See Open Records
Decision No. 470 at 4 (1987) (public has legitimate interest in -ob qualifications and
performance of public employees); 444 at 5-6 (1986) (public has legitimate interest in
knowing reasons for dismissal, demotion, promotion, or resignation of public employees);
423 at 2 (1984) (scope of public employee privacy is narrow). As the information at issue
pertains solely to the qualifications and conduct of a police officer, there is a legitimate
public interest in this information, and the city may not withhold ary portion of the report
under section 552.101 in conjunction with common-law privacy.

Next, we address your claim that the submitted incident report is ex:epted from disclosure
under section 552.101 of the Government Code in conjunction with the former section 51.14
of the Family Code. Section 552.101 encompasses information that other statutes make
confidential. Prior to its repeal by the Seventy-fourth Legislature, section 51.14(d) of the
Family Code provided for the confidentiality of juvenile law enfo-cement records. Law
enforcement records pertaining to conduct occurring before January 1, 1996 are governed by
the former section 51.14(d), which was continued in effect for that purpose. Act of
May 27, 1995, 74th Leg., R.S., ch. 262, § 100, 1995 Tex. Gen. Laws 2517, 2591 (Vernon).
The submitted incident report involves juvenile conduct that occurred before
January 1, 1996. Therefore, it must be withheld in its entirety under section 552.101 of the
Government Code in conjunction with former section 51.14 of the Family Code.?

Next we address your claim that the document containing polygraph results is excepted from
disclosure under section 552.101 of the Government Code in conjunction with
section 1703.306 of the Occupations Code. Section 552.1)1 also encompasses
section 1703.306 of the Occupations Code, which provides that “[a] governmental agency
that acquires information from a polygraph examination under this section shall maintain the
confidentiality of the information.” Occ. Code § 1703.306(b). The city must withhold the
marked polygraph information under section 552.101 of the Government Code in
conjunction with section 1703.306 of the Occupations Code.

3 As our ruling is dispositive, we need not address your remaining arguments against the disclosure of
this information.



Ms. Beverly West Stephens - Page 5

Finally, we address your claim that all of the Interdepartment Correspondence Sheets are
excepted from disclosure under section 552.107 of the Government Code. When asserting
the attorney-client privilege under section 552.107, a governmental body has the burden of
providing the necessary facts to demonstrate the elements of the privilege in order to
withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). First, a
governmental body must demonstrate that the information constitutes or documents a
communication. Id. at 7. Second, the communication must have beer. made “for the purpose
of facilitating the rendition of professional legal services” to the client governmental body.
TEX. R. EVID. 503(b)(1). The privilege does not apply when an attorney or representative is
involved in some capacity other than that of providing or facilitating professional legal
services to the client governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337,
340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply
if attorney acting in a capacity other than that of attorney). Governmental attorneys often act
in capacities other than that of professional legal counsel, such as administrators,
investigators, or managers. Thus, the mere fact that a communication involves an attorney
for the government does not demonstrate this element. Third, the privilege applies only to
communications between or among clients, client representatives, lawyers, and lawyer
representatives. TEX. R. EVID. 503(b)(1)(A), (B), (C), (D), (E). Thus, a governmental body
must inform this office of the identities and capacities of the individuals to whom each
communication at issue has been made. Lastly, the attorney-client privilege applies only to
a confidential communication, id. 503(b)(1), meaning it was “not irtended to be disclosed
to third persons other than those to whom disclosure is made in furtt erance of the rendition
of professional legal services to the client or those reasonably necessary for the transmission
of the communication.” Id. 503(a)(5).

Whether a communication meets this definition depends on the inten. of the parties involved
at the time the information was communicated. Osborne v. Johnsor, 954 S.W.2d 180, 184
(Tex. App.—Waco 1997, no writ). Moreover, because the client may elect to waive the
privilege at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

You explain that the Interdepartment Correspondence Sheets consist of communications
between and among city attorneys and the members of the city’s pclice department for the
purpose of facilitating the rendition of professional legal services. *You also inform us that
the confidentiality of these communications has been maintained. Based on your arguments
and our review of this information, we agree that the Interdepartment Correspondence Sheets
consist of privileged attorney-client communications that the city may withhold under
section 552.107.
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In summary, the city must withhold the marked Texas driver’s license and motor vehicle
information under section 552.130 of the Government Code. The city must withhold the
incident report under section 552.101 in conjunction with section 51.14 of the Family Code,
and the polygraph results under section 552.101 in conjunction with section 1703.306 of the
Occupations Code. The city may withhold the Interdepartment Correspondence Sheets and
under section 552.107(1) of the Government Code. The remaining submitted information
must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmentzl body must appeal by
filing suit in Travis County within 30 calendar days. Jd. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the nzxt step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint wi'h the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliznce with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

L Cog

Assistant Attorney General
Open Records Division

SE/er
Ref: 1D# 245201
Enc. Submitted documents

c: Mr. Jeff Coyle
News 4 WOAI Trouble Shooter
1031 Navarro Street
San Antonio, Texas 78205
(w/o enclosures)

Ms. Dawn Cole

Special Projects Producer
KSAT News

1408 North St. Mary’s
San Antonio, Texas 78215
(w/o enclosures)





