GREG ABBOTT

April 4, 2006

Mr. Marc Allen Connelly

Assistant General Counsel

Texas Department of State Health Services
1100 West 49" Street, M-525

Austin, Texas 78756-3199

OR2006-03338

Dear Mr. Connelly:

You ask whether certain information is subject to required publi: disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 245441.

The Texas Department of State Health Services (the “department”) received a request for (1)
an RFP for the “Niche Hospital” study and (2) the research proposal oy Mathematica Policy
Research, Inc. (“Mathematica”), which was awarded the contract. You claim that the
requested information is excepted from disclosure under secticns 552.101, 552.110,
and 552.137 of the Government Code. Mathematica, in correspond:nce to this office, also
asserts that some of the information at issue is excepted under section 552.110 of the
Government Code. See Gov’t Code § 552.305(d). We have considered the submitted
arguments and reviewed the submitted representative sample of information.’

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” The
department does not cite to any specific law, and we are not aware of any, that makes any
portion of the submitted information confidential under section 552.101. See Open Records
Decision No. 478 at 2 (1987) (statutory confidentiality requires express language making
information confidential or stating that information shall not be released to public).

'We assume that the “representative sample” of records submitted to this »ffice is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (19¢8), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Therefore, we conclude that the department may not withhold any portion of the submitted
information under section 552.101 of the Government Code.

Mathematica asserts that some of the information at issue is excepted under
section 552.110(b) of the Government Code. Section 552.110(b) excepts from disclosure
“[c]ommercial or financial information for which it is demonstrated based on specific factual
evidence that disclosure would cause substantial competitive harm to the person from whom
the information was obtained.” Section 552.110(b) requires a specifi: factual or evidentiary
showing, not conclusory or generalized allegations, that substantial competitive injury would
likely result from release of the requested information. See Open Records Decision No. 661
at 5-6 (1999) (business enterprise must show by specific factual evidence that release of
information would cause it substantial competitive harm). We note that the pricing
information of a winning bidder is generally not excepted under section 552.110(b). See
Open Records Decision No. 514 (1988) (public has interest in know/ing prices charged by
government contractors). See generally Freedom of Information Act Guide & Privacy Act
Overview, 219 (2000) (federal cases applying analogous Freedom of Information Act
reasoning that disclosure of prices charged government is a cost cf doing business with
government). Moreover, we believe the public has a strong interest in the release of prices
in government contract awards. See Open Records Decision No. 494 (1988) (requiring
balancing of public interest in disclosure with competitive injury to company).

Having considered Mathematica’s arguments and reviewed the inforrnation at issue, we find
that Mathematica has established that the release of some of the submi-ted information would
cause the company substantial competitive injury; therefore, the dep.artment must withhold
this information, which we have marked, under section 552.110(b).> However, we find
Mathematica has made only conclusory allegations that release of the remaining information
at issue would cause the company substantial competitive injury and has provided no specific
factual or evidentiary showing to support such allegations. See Gov’t Code § 552.110(b);
Open Records Decision No. 319 at 3 (1982) (information relating to organization, personnel,
market studies, professional references, qualifications, and experier.ce not excepted under
statutory predecessor to section 552.110). Thus, the department may 10t withhold any of the
remaining information under section 552.110.

Finally, the department asserts that some of the submitted e-mail eddresses are excepted
under section 552.137 of the Government Code, which provides in relevant part the
following:

(a) Except as otherwise provided by this section, an e-mail address of a
member of the public that is provided for the purpose of communicating
electronically with a governmental body is confidential and not subject to
disclosure under this chapter.

2As we are able to resolve this under section 552.1 10, we do not address your other argument for
exception of this information.



Mr. Marc Allen Connelly - Page 3

(c) Subsection (a) does not apply to an e-mail address:

(1) provided to a governmental body by a person who has a
contractual relationship with the governmental body or by the
contractor's agent;

(2) provided to a governmental body by a vendor who seeks to
contract with the governmental body or by the vendor's agent;

(3) contained in a response to a request for bids or proposals,
contained in a response to similar invitations soliciting offers or
information relating to a potential contract, or provided to a
governmental body in the course of negotiating the terms of a contract
or potential contract; or

(4) provided to a governmental body on a letterhead, coversheet,
printed document, or other document made available to the public.

Gov’t Code § 552.137(a), (c). The e-mail addresses at issue were provided to the department
in response to a request for bids or proposals and in the course of negotiating the terms of a
contract or potential contract. See id. § 552.137(c)(3). Thus, none of the e-mail addresses
in the submitted information is excepted under section 552.137. See id. § 552.137(c).

To conclude, the department must withhold the information we have marked under
section 552.110 of the Government Code. It must release the remaining information to the
requestor.

This letter ruling is limited to the particular records at issue in this rejuest and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b}. In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not apgeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).
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If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint wit1 the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this niling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
~ prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

J s I/
Attorney General
en Records Division

JLC/er
Ref: ID# 245441
Enc. Submitted documents

c: Mr. Thomas Fletcher
402 Grasciosa Cove
Austin, Texas 78746

"~ (w/o enclosures)





