GREG ABBOTT

May 18, 2006

Ms. Sallie A. Crosby

Chief Counsel

Capital Metropolitan Transportation Authority
2910 East Fifth Street

Austin, Texas 78702

OR2006-05210
Dear Ms. Crosby:

You ask whether certain information is subject to required public disclcsure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 249422.

The Capital Metropolitan Transportation Authority (the “authority”) received a request for
copies of e-mails between specified employees during a specified time period and copies of
documents sent to upper management pertaining to the termination of specified employees.
You state that the authority will release some of the requested information. You claim that
the submitted information is excepted from disclosure under sections 552.101,
552.103, 552.107, 552.108, 552.111, 552.117, and 552.137 of the Government Code. We
have considered the exceptions you claim and reviewed the submitted information.'

Initially, we note that some of the submitted information was created after the request was
received. These documents, which we have marked, are not responsive to the present
request. See Open Records Decision No. 452 at 3 (1986) (governmental body not required -
to disclose information that did not exist at the time request was received). This ruling does
not address the public availability of information that is not responsive to the request, and

1We assume that the “representative sample” of records submitted to this o:fice is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (198¢), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, a1y other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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the authority need not release such information in response to the request. See Econ.
Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San
Antonio 1978, writ dism’d).

Next, we note that some of the submitted information appears to be subject to a previous
ruling issued by the office. On May 15, 2006, this office issued Cpen Records Letter
No. 2006-04994 (2006). We presume that the pertinent facts and circumstances have not
changed since the issuance of this prior ruling. Thus, we determine that the authority must
continue to rely on our ruling in Open Records Letter No. 2006-0499 with respect to the
submitted information addressed in that ruling. See Open Records Dec sion No. 673 (2001)
(governmental body may rely on previous determination when the records or information
at issue are precisely the same records or information that were previou sly submitted to this
office pursuant to section 552.301(e)(1)(D); the governmental body which received the
request for the records or information is the same governmental body that previously
requested and received a ruling from the attorney general; the prior ruling concluded that the
precise records or information are or are not excepted from disclosure under the Act; and the
law, facts, and circumstances on which the prior ruling was based have not changed since
the issuance of the ruling). To the extent the submitted information was not addressed in
Open Records Letter No. 2006-04994, we will address your claims fcr exception.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or 5y judicial decision.”
Gov’t Code § 552.101. This exception encompasses information that znother statute makes
confidential. You raise section 552.101 in conjunction with the Americans with Disabilities
Act of 1990 (the “ADA”). Title I of the ADA, 42 U.S.C. §§ 12101 2t seq., provides that
information about the medical conditions and medical histories of apylicants or employees
must be (1) collected and maintained on separate forms, (2) kept in separate medical files,
and (3) treated as a confidential medical record. Information obtained in the course of a
“fitness for duty examination,” conducted to determine whether an employee is still able to
perform the essential functions of his or her job, is to be treated as a confidential medical
record as well. See 29 C.F.R. § 1630.14(c); see also Open Records Decision No. 641 (1996).
Furthermore, the federal Equal Employment Opportunity Commission (the “EEOC”) has
determined that medical information for the purposes of the ADA includes “specific
information about an individual’s disability and related functional I mitations, as well as
general statements that an individual has a disability or that an ADA reasonable
accommodation has been provided for a particular individual.” See Letter from Ellen J. -
Vargyas, Legal Counsel, EEOQC, to Barry Kearney, Associate General Counsel, National
Labor Relations Board, 3 (Oct. 1, 1997).

You assert that the information submitted as Exhibit D is confidential under the ADA.
Having considered your arguments and reviewed that information, we conclude that you
have not demonstrated that the ADA is applicable to any of the infarmation in question.
Therefore, the authority may not withhold any of the information in Exhibit D under
section 552.101 of the Government Code in conjunction with the ADA.
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We understand you to claim that the information in Exhibit E is confidential under
section 552.101 of the Government Code in conjunction with section 58(a)(5) of title 29
of the United States Code which provides:

(a) Unfair labor practices by employer
It shall be an unfair labor practice for an employer--

(5) to refuse to bargain collectively with the representatives of his
employees, subject to the provisions of section 159(a) of this title.

29 U.S.C. § 158(a). You assert that the documents in Exhibit E “contain information that
StarTran, Inc. management does not provide to its bargaining employees and would impede
the bargaining process agreed upon between StarTran, Inc. and its Union, ATU 1091, as
outlined in their Collective Bargaining Agreement if disclosed.” Section 158(a)(5) of
title 29 of the United States Code enumerates practices considered to be unfair labor
practices; it is not a confidentiality provision. See Open Records Decision No. 478 (1987)
(as general rule, statutory confidentiality requires express language making information
confidential). Therefore, the authority may not withhold Exhibit E urder section 552.101
on this basis.

Section 552.101 also encompasses the doctrine of common law privacy, which protects
information if (1) the information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not of legitimate concern to the public. Indus. Fi ound. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. This office has found that the following types of information are
excepted from required public disclosure under common law privacy: some kinds of
medical information or information indicating disabilities or specific illnesses, see Open
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455
(1987) (prescription drugs, illnesses, operations, and physical handicars). But this office has
found that the public has a legitimate interest in information relating to employees of -
governmental bodies and their employment qualifications and job performance. See Open
Records Decision Nos. 562 at 10 (1990), 542 at 5 (1990); see also Open Records Decision
No. 423 at 2 (1984) (scope of public employee privacy is narrow). Upon review, we find that
the information in Exhibit F is not confidential under common law privacy, and the authority

2y ou state that StarTran is a non-profit corporation created by the authority and that, for the purposes
of the Act, StarTran and the authority should be considered synonymous.
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may not withhold it under section 552.101 on that ground. However, we have marked the
information in Exhibit D that is confidential under common law privacy and that the
authority must withhold under section 552. 101.

You assert that the information in Exhibit G is excepted under section 552.107 of the
Government Code. Section 552.107(1) of the Government Code protects information
coming within the attorney-client privilege. When asserting the attorney-client privilege,
a governmental body has the burden of providing the necessary facts to demonstrate the
elements of the privilege in order to withhold the information at issue. Open Records
Decision No. 676 at 6-7 (2002). First, a governmental body must cemonstrate that the
information constitutes or documents a communication. Id. at 7. Second, the
communication must have been made “for the purpose of facilitating the rendition of
professional legal services” to the client governmental body. TEX.R.EVID. 503(b)(1). The
privilege does not apply when an attorney or representative is involvzd in some capacity
other than that of providing or facilitating professional legal services to the client
governmental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if
attorney acting in a capacity other than that of attorney). Governmental attorneys often act
in capacities other than that of professional legal counsel, suct as administrators,
investigators, or managers. Thus, the mere fact that a communication involves an attorney
for the government does not demonstrate this element. Third, the privilege applies only to
communications between or among clients, client representatives, lawyers, and lawyer
representatives. TEX.R.EVID. 503(b)(1)(A), (B), (C), (D), (E). Thus, 2 governmental body
must inform this office of the identities and capacities of the individuals to whom each
communication at issue has been made. Lastly, the attorney-client privilege applies only to
a confidential communication, id. 503(b)(1), meaning it was “not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
of professional legal services to the client or those reasonably necessarv for the transmission
of the communication.” Id. 503(a)(5).

Whether a communication meets this definition depends on the intent ¢ fthe parties involved
at the time the information was communicated. Osborne v. Johnson, 354 S.W.2d 180, 184
(Tex. App.—Waco 1997, no writ). Moreover, because the client may elect to waive the
privilege at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W .2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

The authority asserts that the information in Exhibit G consists of confidential
communications between attorneys for and employees of the authoriy and StarTran made
for the purpose of rendering professional legal advice. Based on this representation and our
review of the information at issue, we agree the authority has estatlished that Exhibit G



'Ms. Sallie A. Crosby - Page 5

consists of privileged attorney-client communications that the authority may withhold under
section 552.107.

You claim that the information in Exhibit 1 is excepted from disclosure under
section 552.108 of the Government Code. Section 552.108(a)(1) excepts from disclosure
information held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime if release of the information would interfere with the
detection, investigation, or prosecution of crime. Gov’t Code § 552.108{a)(1). By its terms,
section 552.108 applies only to a law enforcement agency or a prosecutor. The authority is
not a law enforcement agency. This office has determined, however, that where an incident
involving alleged criminal conduct is still under active investigation or prosecution,
section 552.108 may be invoked by any proper custodian of information that relates to the
incident. See Open Records Decision Nos. 474 (1987), 372 (1983) (where incident
involving allegedly criminal conduct is still under active investigation or prosecution,
section 552.108 may be invoked by any proper custodian of information relating to incident).
Where a non-law enforcement agency has custody of information relating to a pending case
of a law enforcement agency, the agency having custody of the inforir.ation may withhold
the information under section 552.108 if the agency demonstrates that the information relates
to the pending case and provides this office with a representation from “he law enforcement
entity that the law enforcement agency wishes to withhold the information.

In this case, you inform us, and have submitted documentation stating, t1at the Austin Police
Department (the “department”) objects to disclosure of the information in Exhibit I because
its release would interfere with a pending criminal investigation. Based on your
representations and the submitted documentation, we find that release >f the information in
Exhibit 1 would interfere with the detection, investigation, or prosecution of crime.
Accordingly, the authority may withhold this information under section 552.108(a)(1) of the
Government Code.

You claim that the information in Exhibit J is excepted from disclosure under
section 552.103 of the Government Code, which provides in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to whict an officer or
employee of the state or a political subdivision, as a consecuence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
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anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents sufficient to establish the applicability of section 552.103 to the
information that it seeks to withhold. To meet this burden, the goverimental body must
demonstrate: (1) that litigation was pending or reasonably anticipated on the date of its
receipt of the request for information and (2) that the information at issue is related to that
litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.21479 (Tex. App.—
Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210 (Tex. App—Houston
[1st Dist.] 1984, writ ref’d n.r.e.); see also Open Records Decision No. 551 at 4 (1990).
Both elements of the test must be met in order for information to be excepted from disclosure
under section 552.103. Id. Contested cases conducted under the Administrative Procedure
Act (the “APA”™), chapter 2001 of the Government Code, are considered litigation for
purposes of section 552.103. See Open Records Decision No. 588 at 7 (1991).

You assert that the authority reasonably anticipates litigation “in light of the ongoing police
investigation and the circumstances of the former employees’ termination of employment.”
Upon review, we find you have not demonstrated that the authority reasonably anticipates
litigation. Accordingly, we conclude the authority may not withhold the information atissue
under section 552.103 of the Government Code.

You assert that the information in Exhibit K is excepted fror1 disclosure under
section 552.111 of the Government Code. Section 552.111 excepts from disclosure “an
interagency or intraagency memorandum or letter that would not be available by law to a
party in litigation with the agency.” This exception encompasses the deliberative process
privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of section 552.111
is to protect advice, opinion, and recommendation in the decisional process and to encourage
open and frank discussion in the deliberative process. See Austin v. City of San Antonio, 630
S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open Records Decision No. 538
at 1-2 (1990).

In Open Records Decision No. 615 (1993), this office re-examined the statutory predecessor
to section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure only those internal communications that consist of -
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See Open Records Decision No. 615 at 5. A governmental
body’s policymaking functions do not encompass routine internal administrative or
personnel matters, and disclosure of information about such matters will not inhibit free
discussion of policy issues among agency personnel. Id.; see also City of Garland v. Dallas
Morning News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to
personnel-related communications that did not involve policymakir g). A governmental
body’s policymaking functions do include administrative and personnel matters of broad
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scope that affect the governmental body’s policy mission. See Oper Records Decision
No. 631 at 3 (1995). Further, section 552.111 does not protect facts and vritten observations
of facts and events that are severable from advice, opinions, and reccmmendations. See
Open Records Decision No. 615 at 5. But if factual information is so inextricably
intertwined with material involving advice, opinions, or recommendations as to make
severance of the factual data impractical, the factual information also may be withheld under
section 552.111. See Open Records Decision No. 313 at 3 (1982).

This office has also concluded that a preliminary draft of a document that is intended for
public release in its final form necessarily represents the drafter’s advice, opinion, and
recommendation with regard to the form and content of the final dosument, so as to be
excepted from disclosure under section 552.111. See Open Records Dzcision No. 559 at 2
(1990) (applying statutory predecessor). Section 552.111 protects factual information in the
draft that also will be included in the final version of the document. See id. at 2-3. Thus,
section 552.111 encompasses the entire contents, including comments, underlining,
deletions, and proofreading marks, of a preliminary draft of a policymaking documerit that
will be released to the public in its final form. See id. at 2.

You inform us that some of the information you seek to withhold consists of draft documents
regarding policy matters of the authority. Youalso inform us that the re naining information
at issue consists of interagency and intra-agency advice, opinions, arid recommendations
regarding authority policymaking matters. Based on your representations and our review,
we agree that some of the information at issue constitutes internal communications
consisting of advice, opinions, and recommendations reflecting the policymaking processes
of the authority; therefore, the authority may withhold the information we have marked in
Exhibit K under section 552.111. None of the remaining information at issue may be
withheld on this basis.

You contend that some of the information in Exhibit M must be withheld under
section 552.117 of the Government Code. Section 552.1 17(a)(1) of the Government Code
excepts from disclosure the current and former home addresses and telephone numbers,
social security numbers, and family member information of current or former officials or
employees of a governmental body who request that this information be kept confidential
under section 552.024. Whether a particular piece of information is protected by
section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). Thus, the authority must withhold the information -
we have marked in Exhibit M, as well as in Exhibits E and F under s=ction 552.117, if the
former employees at issue elected, prior to the authority’s receipt of the request for
information, to keep such information confidential.

You claim that the e-mail address you have marked in Exhibit L is excepted under
section 552.137 of the Government Code. Section 552.137 excepts from disclosure “an e-
mail address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body” unless the member of the public consents to its
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release or the e-mail address is of a type specifically excluded by subse:tion (c). See Gov’t
Code § 552.137(a)-(c). Section 552.137 does not apply to a governmeat employee’s work
e-mail address because such an address is not that of the employee as a “member of the
public,” but is instead the address of the individual as a government employee. We note that
the e-mail address you have marked is the work e-mail address of a gove rmmental employee.
The authority may not withhold this type of e-mail address under section 552.137.

In summary, the authority must continue to rely on our decision in Open Records Letter
No. 2006-04994 with respect to the information that was previously ruled upon in that
decision. The authority 1) must withhold the information we have marked in Exhibit D
under section 552.101 in conjunction with common law privacy, 2) may withhold Exhibit
G under section 552.107 of the Government Code, 3) may withhold Exhibit I under
section 552.108 of the Government Code, 4) may withhold the information we have marked
in Exhibit K under section 552.111 of the Government Code, and 5) must withhold the
information we have marked in Exhibits E, F, and M under section 552.117 of the
Government Code if the former employees timely elected confidentiality. The remaining
information must be released.

This letter ruling is limited to the particular records at issue in this requ:st and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appea’ this ruling and the
governmental body does not comply with it then both the reques-or and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, th: governmental body -
will either release the public records promptly pursuant to section 552.221(a) of the
Govermnment Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suirg the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal arrounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no s-atutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

(e L g2

Tamara L. Harswick
Assistant Attorney General
Open Records Division

TLH/eb
Ref: ID# 249422
Enc. Submitted documents

c: Mr. Gerald Oltman
c/o Sallie A. Crosby
Chief Counsel
Capital Metropolitan Transportation Authority
2910 East Fifth Street
Austin, Texas 78702
(w/o enclosures)





