ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 31, 2006

Ms. Sallie A. Crosby

Chief Counsel

Capital Metro Transportation Authority
2910 East Fifth Street

Austin, Texas 78702

OR2006-05694

Dear Ms. Crosby:

You ask whether certain information is subject to required public disc! osure under the Public
Information Act (the “Act”), chapter 552 of the Government Coce. Your request was
assigned ID# 250435.

The Capital Metro Transportation Authority (the “authority”) received a request for all
information regarding a recent internal audit that resulted in the termination of a named
person and the resignation of four named persons, as well as all e-mails to and from these
same named people. You state that you will release some of the requested information to the
requestor. You claim that the submitted information is excepted from disclosure under
sections 552.101,552.103,552.107,552.108,552.111,552.117,552.136, and 552.137 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.'

Initially, we note that a portion of Exhibit J and the entirety of Exhibits D, E, F, H, I, K, and
M are subject to previous rulings issued by the office. On May 18, 2006, this office issued
Open Records Letter No. 2006-05210 (2006), in which we ruled that the authority may

'We assume that the representative sample of records submitted to this cffice is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.

PosT OFFICE Box 12548, AusTIN, TEXAS 78711-2548 TEL:(512)463-2100 X¥WW.OAG.STATE.TX.US
An Egnal Employment Opportunity Employer - Printed on Recycled Paper



Ms. Sallie A. Crosby - Page 2

continue to rely on Open Records Letter No. 2006-04994 (2006) with respect to the
information that was subject to that ruling. We also held that most of the remaining
information was excepted under section 552.101, 552.107, 552.108, 552.111, and 552.117.
We presume that the pertinent facts and circumstances have not changed since the issuance
of those prior rulings. Thus, we determine that the authority may continue to rely on our
ruling in Open Records Letter No. 2006-05210 with respect to a portion of Exhibit J, which
we have marked, and the entirety of Exhibits D, E, F, H, I, K, and M addressed in that ruling.
See Open Records Decision No. 673 (2001) (governmental body may rely on previous
determination when the records or information at issue are precis:ly the same records or
information that were previously submitted to this office pursuant to
section 552.301(e)(1)(D); the governmental body which received the request for the records
orinformation is the same governmental body that previously reques:ed and received aruling
from the attorney general; the prior ruling concluded that the precise records or information
are or are not excepted from disclosure under the Act; and the law, facts, and circumstances
on which the prior ruling was based have not changed since the issuance of the ruling). We
will address your claims for the remaining portion of Exhibit J and the entirety of Exhibits
G, L, and N.

You claim that the remaining portion of Exhibit J is excepted unde: section 552.103 of the
Government Code. Section 552.103 provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal natvre to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
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n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Concrete evidence to support a
claim that litigation is reasonably anticipated may include, for example, the governmental
body’s receipt of a letter containing a specific threat to sue the governmental body from an
attorney for a potential opposing party. Open Records Decision No. 555 (1990); see Open
Records Decision No. 518 at 5 (1989) (litigation must be “realistically contemplated™).

You state that the information at issue in Exhibit J relates to a pending criminal investigation
and anticipated prosecution “in light of the ongoing police investigation and the
circumstances of the former employees’ termination of employment.” However, you have
failed to demonstrate that the authority is a party to the anticipated litigation. See Gov’t
Code § 552.103(a); Open Records Decision No. 575 at 2 (1990) (stating that predecessor to
section 552.103 only applies when governmental body is party to litigation). In such a
situation, we require an affirmative representation from the governmental body with the
litigation interest that the governmental body wants the information at issue withheld from
disclosure under section 552.103. You have not provided this office with an affirmative
representation from the prosecuting entity that it wants the inforraation at issue withheld
from public disclosure. Accordingly, you may not withhold the information at issue in
Exhibit J under section 552.103 of the Government Code.

You claim that Exhibit G is excepted under section 552.107 of the Government Code.
Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privile ze, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. Open Records Decisicn No. 676 at 6-7 (2002).

First, a governmental body must demonstrate that the information constitutes or documents
a communication. Id. at 7. Second, the communication must have been made “for the
purpose of facilitating the rendition of professional legal services” to the client governmental
body. TEX. R. EVID. 503(b)(1). The privilege does not apply when an attorney or
representative is involved in some capacity other than that of providing or facilitating
professional legal services to the client governmental body. Ir re Tex. Farmers Ins.
Exch.,990 S.W.2d 337, 340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client
privilege does not apply if attorney acting in capacity other than that of attorney).
Governmental attorneys often act in capacities other than that of professional legal counsel,
such as administrators, investigators, or managers. Thus, the mere fact that acommunication
involves an attorney for the government does not demonstrate ttis element. Third, the
privilege applies only to communications between or among clients, client representatives,
lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(1)(A), (B), (C), (D), (E). Thus,
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a governmental body must inform this office of the identities and capacities of the
individuals to whom each communication at issue has been made. L.astly, the attorney-client
privilege applies only to a confidential communication, id. 503(b){1), meaning it was “not
intended to be disclosed to third persons other than those to whon disclosure is made in
furtherance of the rendition of professional legal services to the client or those reasonably
necessary for the transmission of the communication.” Id. 503(a)(5).

Whether a communication meets this definition depends on the intent of the parties involved
at the time the information was communicated. Osborne v. Johnscn, 954 S.W.2d 180, 184
(Tex. App.—Waco 1997, no writ). Moreover, because the client may elect to waive the
privilege at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

Upon review, we find that the information in Exhibit G consists of three e-mails to and from
individuals who you have not identified as a clients, client representztives, lawyers, or lawyer
representatives. Thus, you have failed to demonstrate that the information at issue
documents privileged attorney-client communications. Accordingly, the authority may not
withhold Exhibit G under section 552.107 of the Government Code.

You claim that portions of Exhibit N are excepted under section 552.136 of the Government
Code. Section 552.136 provides:

(a) In this section, “access device” means a card, plate, code, account
number, personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov’t Code § 552.136. We have marked the account numbers in Exhibit N that must be
withheld pursuant to section 552.136 of the Government Code.
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You claim that the e-mail addresses in the remaining information are excepted under
section 552.137 of the Government Code. Section 552.137 excepts from disclosure “an
e-mail address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body” unless the member of the public consents to its
release or the e-mail address is of a type specifically excluded by subsection (c). See Gov’t
Code § 552.137(a)-(c). The e-mail addresses contained in the remaining information are not
the type specifically excluded by section 552.137(c). Therefore, unless the individuals whose
e-mail addresses are at issue consented to release of their e-mail addiesses, the authority must
withhold the e-mail addresses we have marked under section 552.137 of the Government
Code.

We note that portions of Exhibit N are excepted under section 552.101 of the Government
Code in conjunction with common-law privacy. Section 552.101 of the Government Code
excepts from public disclosure “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This section
encompasses the common-law right of privacy, which protects information that is 1) highly
intimate or embarrassing, such that its release would be highly objectionable to a reasonable
person, and 2) not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668 (Tex. 1976). This office has found that persor al financial information
not relating to a financial transaction between an individual and a governmental body is
excepted from required public disclosure under common-law privacy. See Open Records
Decision Nos. 600 (1992), 545 (1990). Accordingly, we have marked the financial
information in Exhibit N that must be withheld under section 552.101 of the Government
Code in conjunction with common-law privacy.

In summary, the authority may continue to rely on our decision in Open Records Letter
No. 2006-05210 with respect to the information that was previoasly ruled upon in that
decision. The authority must withhold the account numbers we have marked in Exhibit N
under section 552.136 of the Government Code. Unless the individuals whose e-mail
addresses are at issue consented to release of their e-mail address, the authority must
withhold the e-mail addresses we have marked under section 552.137 of the Government
Code. The authority must withhold the financial information we marked in Exhibit N under
section 552.101 of the Government Code in conjunction with corr mon-law privacy. The
remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relicd upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
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filing suit in Travis County within 30 calendar days. Id. § 552.324(t). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). - If the governmental body does not apaeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling. the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint w: th the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath. 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments ‘within 10 calendar days
of the date of this ruling.

Smcerely,

Jaclyn N Thompson
Assistant Attorney General
Open Records Division

JNT/krl
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Ref:

Enc.

ID# 250435
Submitted documents

Mr. Justin Ward

Investigative Reporter

Daily Texan

c/o Sallie A. Crosby

Chief Counsel

Capital Metro Transportation Authority
2910 East Fifth Street

Austin, Texas 78702 .

(w/o enclosures)





