GREG ABBOTT

June 1, 2006

Ms. Leticia D. McGowan

School Attomey

Dallas Independent School District
3700 Ross Avenue

Dallas, Texas 75204-5491

OR2006-05763
Dear Ms. McGowan:

You ask whether certain information is subject to required public disclc sure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 250579.

The Dallas Independent School District (the “district”) received arequest for “all background
information that was used by the [district] Legal Review Committse” in granting nine
criminal history waivers for prospective employees, with “identifying information such as
the name of the employee or applicant” redacted. You claim that the requested information
is excepted from disclosure under sections 552.101 and 552.117 of th= Government Code.
We have considered the exceptions you claim and reviewed the submitted information.

Initially, we note that the submitted information includes an affidavit for an arrest warrant.
Article 15.26 of the Code of Criminal Procedure states “[t]he arrest warrant, and any affidavit
presented to the magistrate in support of the issuance of the warrant, is public information.”
Crim. Proc. Code art. 15.26. Article 15.04 of the Code of Criminal Prccedure provides that
“[tlhe affidavit made before the magistrate or district or county attorney is called a
‘complaint’ if it charges the commission of an offense.” Crim. Proc. Code art. 15 .04. The
exceptions to disclosure in the Act do not apply to information that is made public by other
statutes. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Therefore, the
affidavit for the arrest warrant must be released pursuant to article 15.26 of the Code of
Criminal Procedure.
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Next, we address your claim that the submitted information is excepted from disclosure
under section 552.101 of the Government Code. Section 552.101 of the Government Code
excepts from disclosure “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This section
encompasses information made confidential under section 411.097 of the Government Code.
Criminal history record information (“CHRTI) generated by the Nationial Crime Information
Center or by the Texas Crime Information Center is confidential. Title 28, part 20 of the
Code of Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal regulations
allow each state to follow its individual law with respect to CHRI it gznerates. Jd. Section
411.083 of the Government Code deems confidential CHRI that the Department of Public
Safety (“DPS”) maintains, except that the DPS may disseminate this in“ormation as provided
in chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083.

A school district may obtain from CHRI from the DPS if authorized by section 411.097 and
subchapter C, chapter 22 of the Education Code; however, a school district may not release
CHRI except as provided by section 411.097(d). See Gov’t Code § 411.097(d); Educ. Code
§ 22.083(c)(1) (authorizing school district to obtain from any law enforcement or criminal
Justice agency all CHRI relating to school district employee); see also Gov’t Code § 411.087.
Section 411.087 authorizes a school district to obtain CHRI from tte F.B.I. or any other
criminal justice agency in this state. Id. Thus, any CHRI generated by the federal
government or another state may not be made available to the requestor except in accordance
with federal regulations. See Open Records Decision No. 565 (1990). Furthermore, any
CHRI the district obtained from the DPS or any other criminal justice agency in this state
must be withheld under section 552.101 of the Government Code in conjunction with
section 411.097(d) of the Government Code. See Educ. Code § 22.083(c)(1).

You explain that “the requested documentation that DISD possesses th1it is responsive to the
current request was received pursuant to Texas Government Code § 411.097 and Texas
Education Code Chapter 22, Subchapter C[.]” However, after carefully reviewing the
submitted documents, we conclude that none of the submitted information was obtained from
the DPS or any other criminal justice agency in this state; therefore, section 411.097(d) is
inapplicable here and the district may not withhold any of the submitted information pursuant
to section 552.101 in conjunction with section 411.097.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information if (1) the information contains highly intimate or
embarrassing facts the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Indus. Found. v.
Tex. Indus. Accident Bd., 540 S'W.2d 668, 685 (Tex. 1976). To demonstrate the
applicability of common-law privacy, both prongs of this test must be satisfied. Id.
at 681-82. A compilation of an individual’s criminal history is highly embarrassing
information, the publication of which would be highly objectionable to a reasonable person.
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Cf. U. S. Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764
(1989) (when considering prong regarding individual’s privacy interest, court recognized
distinction between public records found in courthouse files and local police stations and
compiled summary of information and noted that individual has signi‘icant privacy interest
in compilation of one’s criminal history). Furthermore, we find that a compilation of a
private citizen’s criminal history is generally not of legitimate concern to the public. We
have marked the information that constitutes compiled criminal history information and must
be withheld pursuant to section 552.101. However, in this case, the remaining information
is background investigation information that was used as part of the district’s hiring process
and, presumably, played a role in its employment decision. Information about the
qualifications of a public employee is of legitimate concern to the public. Open Records
Decision No. 542 (1990). Accordingly, the district may not witihold the remaining
submitted information under section 552.101 of the Government Ccde and common-law
privacy.

Next, we address your claim that portions of the submitted information are excepted from
disclosure under section 552.117 of the Government Code. Section 552.117(a)(1) excepts
from disclosure the current and former home addresses and telephone numbers, and family
member information of current or former officials or employees of a governmental body who
request that this information be kept confidential under section 552.024. Gov’t Code
§ 552.117(a)(1). Whether information is protected by section 552.117(a)(1) must be
determined at the time the request for it is made. See Open Records Decision No. 530 at 5
(1989). Pursuant to section 552.117(a)(1), the district must withhold this personal
information that pertains to a current or former employee of the district who elected, prior
to the district’s receipt of the request for information, to keep such information confidential.
Such information may not be withheld for individuals who did not make a timely election.
We have marked information that must be withheld if section 552.117 applies.

Regardless of a timely election under section 552.024, the named employees’ social security
numbers are excepted from disclosure under section 552.147 of the Government Code.!
Section 552.147 provides that “[t]he social security number of a living person is excepted
from” required public disclosure under the Act. Therefore, the district must withhold the
employees’ social security numbers, which we have marked, under section 552.147 of the
Government Code.”

'"The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos 481 (1987), 480 (1987),
470 (1987).

?We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act. Gov’t Code § 552.147(b).
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Finally, we note that the submitted information contains Texas driver’s license numbers.
Section 552.130 of the Government Code excepts from disclosure information that “relates
to . . . a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state; [or] a motor vehicle title or registration issued by an agency o this state[.]” Gov’t
Code §552.130. Accordingly, the district must withhold the Texas driver’s license
information we have marked pursuant to section 552.130 of the Government Code.

~ In summary, the district must release the affidavit for the arrest warrant pursuant to article
15.26 of the Code of Criminal Procedure. The district must withhold t1e compiled criminal
history information we have marked under section 552.101 in conjunction with common-law
privacy. The district must also withhold the personal information we have marked under
section 552.117 for each employee if the employee at issue timely elected under section
552.024 to keep such information confidential. Finally, the district must withhold the
marked social security numbers under section 552.147, and the marked Texas driver’s license
information under section 552.130 of the Government Code. The remaining submitted
information must be released.

This letter ruling is limited to the particular records at issue in this requzst and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of thzse things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal arounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has qu:stions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments wihin 10 calendar days
of the date of this ruling.

Sincerely,

Shelli Egger
Assistant Attorney Gener:
Open Records Division

SE/sdk
Ref: ID# 250579
Enc. Submitted documents

c: Ms. Tawnell D. Hobbs
The Dallas Morning News
508 Young Street
Dallas, Texas 75202
(w/o enclosures)





