ATTORNEY GENERAL OF TEXA3
GREG ABBOTT

June 26, 2006

Mr. Trenton C. Nichols

Brown & Hofmeister, L.L.P.

740 East Campbell Road, Suite 800
Richardson, Texas 75081

OR2006-06716
Dear Mr. Nichols:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 252363.

The McKinney Police Department (the “department”), which ycu represent, received a
request for a specified police investigation report and a transcript of all 911 calls related to
the investigation. You claim that the submitted information is excepted from disclosure
under sections 552.101 and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Because your claim under section 552.108 of the Government Code is potentially the
broadest, we address it first. Section 552.108 provides in relevant part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime :s excepted from
[required public disclosure] if:

(2) it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication;
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(b) Aninternal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if*

(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or
deferred adjudication(.]

Gov’t Code § 552.108(a)(2), (b)(2). We note that a governmental body that claims an
exception to disclosure under section 552.108 must reasonably explain how and why this
exception is applicable to the information that the governmental body seeks to withhold. See
id. §552.301(e)(1)(A); see also Ex parte Pruitt,551 S.W.2d 706 (Tex. 1977); Open Records
Decision No. 434 at 2-3 (1986). You state that the submitted docurnents “include narrative
portions of police reports, witness statements, and other strategic notes dealing with the
police investigation” and assert these records “reveal investigation strategies, notations, and
detection notes in the prosecution of a crime.” You have not explained, however, that the
submitted information pertains to a criminal investigation that has concluded in a final result
other than a conviction or deferred adjudication. See id. § 552.108(a)(2), (b)(2). Thus, the
department has failed to demonstrate that the submitted information is excepted from
disclosure under section 552.108, and none of it may be withheld pursuant to this exception.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This exception encompasses information that other statutes make
confidential. We note that some of the submitted information consists of medical records,
access to which is governed by the Medical Practices Act (“MPA”). Occ. Code
§§ 151.001-165.160. The MPA governs the disclosure of medical records. Section 159.002
of the MPA provides in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidentia. communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.
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Occ. Code § 159.002(a)-(c). Medical records must be released upon the patient’s signed,
written consent, provided that the consent specifies (1) the information to be covered by the
release, (2) reasons or purposes for the release, and (3) the person to whom the information
is to be released. See id. §§ 159.004, .005. When a patient is deceased, medical records may
be released only on the signed consent of the deceased’s personal representative. See id.
§§ 159.005(a)(5). The consent in that instance must specify (1) the information to be
covered by the release, (2) reasons or purposes for the release, and (3) the person to whom
the information is to be released. See id. §§ 159.004, .005. Any subsequent release of
medical records must be consistent with the purposes for which the governmental body
obtained the records. See id. § 159.002(c); Open Records Decision No. 565 at 7 (1990). We
have marked the medical records that are subject to the MPA. The department may only
disclose these records in accordance with the access provisions of the MPA. Absent the
applicability of an MPA access provision, the department must withhold these records
pursuant to the MPA. See Open Records Decision No. 598 (1991).

The submitted records also include fingerprint information. Chapter 560 of the Government
Code provides that a governmental body may not release fingerprint information except in
certain limited circumstances. See Gov’t Code §§ 560.001 (defining “biometric identifier”
to include fingerprints), .002 (prescribing manner in which biomatric identifiers must be
maintained and circumstances in which they can be released), .003 (providing that biometric
identifiers in possession of governmental body are exempt from dis:losure under Act). You
do not inform us, and the submitted information does not indicate, that section 560.002
permits the disclosure of the submitted fingerprint information. Therefore, the department
must withhold this information, which we have marked, under section 552.101 in
conjunction with section 560.003 of the Government Code.

Section 552.101 also encompasses criminal history record information (“CHRI”) generated
by the National Crime Information Center or by the Texas Crime Information Center.
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that states
obtain from the federal government or other states. Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow its individual law with respect to CHRI
it generates. Jd. Section 411.083 of the Government Code deems confidential CHRI that
the Texas Department of Public Safety (“DPS”) maintains, except that the DPS may
disseminate this information as provided in chapter 411, subchaper F of the Government
Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice: agency may not release -
CHRI except to another criminal justice agency for a criminal justice purpose. Id.
§411.089(b)(1). Other entities specified in chapter 411 of the Government Code are entitled
to obtain CHRI from DPS or another criminal justice agency; however, those entities may
not release CHRI except as provided by chapter 411. See genera/ly id. §§ 411.090 - .127.
Thus, any CHRI generated by the federal government or another state may not be made
available to the requestor except in accordance with federal regula-ions. See Open Records
Decision No. 565 (1990). We note that, because the laws governing the dissemination of
information obtained from the NCIC or TCIC are based on both law enforcement and
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privacy interests, the CHRI of a deceased individual that is obtained from the DPS or another
criminal justice agency may be disseminated only as permitted by subchapter F of
chapter 411 of the Government Code. See Open Records Decision No. 565 at 10-12 (1990).
Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 of the Government Code in conjunction with Government
Code chapter 411, subchapter F. See Gov’t Code § 411.082(2)(B) (term CHRI does not
include driving record information). Therefore, the department must withhold the CHRI that
we have marked under section 552.101 in conjunction with federal law and chapter 411 of
the Government Code.

Section 552.101 also encompasses chapter 772 of the Health anc Safety Code, which
authorizes the development of local emergency communications districts.
Sections 772.118, 772.218, and 772.318 of the Health and Safety Code are applicable to
emergency 911 districts established in accordance with chapter 772. See Open Records
Decision No. 649 (1996). These sections make the originating telephone numbers and
addresses of 911 callers that are furnished by a service supplier confidential. Id. at 2.
Section 772.118 applies to an emergency communication district for a county with a
population of more than two million. Section 772.218 appliss to an emergency
communication district for a county with a population of more than 860,000.
Section 772.318 applies to an emergency communication district for a county with a
population of more than 20,000.

You state that Exhibit B-1 contains information that was furnished by a 911 service supplier.
However, you do not inform us whether the City of McKinney is part of an emergency
communication district established under section 772.118, section 772.218, or
section 772.318 of the Health and Safety Code. If the city is part of such a district, then the
originating telephone number and address of a 911 caller contained in Exhibit B-1 must be
withheld under section 552.101 of the Government Code. But if the city is not part of such
a district, then the department may not withhold any of the information contained in Exhibit
B-1 under section 552.101.

You assert that a portion of the submitted information is excepted from disclosure based on
the informer’s privilege. Section 552.101 encompasses the common law informer’s
privilege, which has been long recognized by Texas courts. See Aguilar v. State, 444
S.W.2d 935,937 (Tex. Crim. App. 1969). The informer’s privilege protects from disclosure
the identities of persons who report activities over which a governmental body has criminal
or quasi-criminal law-enforcement authority, provided that the subject of the information
does not already know the informer’s identity. Open Records Decision Nos. 515 at 3
(1988),208 at 1-2 (1978). The informer’s privilege protects the identi-ies of individuals who
report violations of statutes to the police or similar law-enforcement agencies, as well as
those who report violations of statutes with civil or criminal penalties to “administrative
officials having a duty of inspection or of law enforcement within their particular spheres.”
Open Records Decision No. 279 at 2 (1981) (citing Wigmore, Evidence, § 2374, at 767
(McNaughtonrev. ed. 1961)). The report must be of a violation of a ciminal or civil statute.
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See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5 (1988). The privilege excepts
the informer’s statement only to the extent necessary to protect that informer’s identity.
Open Records Decision No. 549 at 5 (1990).

Y ou state that portions of the submitted information identify informants. However, you have
not explained, nor do the submitted documents indicate, how the submitted information
involves individuals reporting a violation of either a criminal or civil statute. Furthermore,
you have not informed us which specific law or laws are alleged to have been violated, and
you have not demonstrated that the alleged violations would restlt in a civil or criminal
penalty. Thus, we find that the city has not met its burden in adequately demonstrating that
the informer’s privilege is applicable to any of the submitted inforration. See Gov’t Code
§ 552.301(e)(1)(A); Open Records Decision Nos. 542 (1990) (concluding that Act places on
governmental body burden of establishing why and how exception applies to requested
information), 532 (1989), 515 (1988), 252 (1980). Consequently, the city may not withhold
any portion of the submitted information under section 552.101 and rhe informer’s privilege.

We note that the remaining submitted information includes Texas-issued motor vehicle
record information. Section 552.130 of the Government Code provides the following:

(a) Information is excepted from the requirements of Section 552.021 if the
information relates to:

(1) amotor vehicle operator’s or driver’s license or permit issued by
an agency of this state; [or]

(2) a motor vehicle title or registration issued by an agency of this
state].]

Gov’t Code § 552.130(a). We have marked the Texas motor vehicle record information that
must be withheld under section 552.130. We note, however, that the purpose of
section 552.130 is to protect the privacy interests of individuals. Since the right of privacy
lapses at death, Texas motor vehicle record information that pertains to the deceased
individual may not be withheld under section 552.130. See generclly Moore v. Charles E.
Pierce Film Enters. Inc., 589 S. W. 2nd 489 (Tex. Civ. App.— Texarkana 1979, writ ref’d
n.r.e.); Justice v. Belo Broadcasting Corp., 472 F. Supp. 145, 14¢-147 (N.D. Tex. 1979);
Attorney General Opinions JM-229 (1984); H-917 (1976); Open Records Decision No. 272 -
at 1 (1981) (privacy rights lapse upon death).

Finally, we note that the remaining submitted information contains social security numbers.
Section 552.147 of the Government Code provides that “[t]he social security number of a
living person is excepted from” required public disclosure under the Act. Id. § 552.130.



Mr. Trenton C. Nichols - Page 6

Therefore, the department must withhold the social security numbers contained in the
submitted information under section 552.147.

In summary, we have marked the medical information that may only be released in
accordance with the MPA. The marked fingerprint information must be withheld under
section 552.101 in conjunction with section 560.003 of the Covernment Code. The
department must withhold the CHRI that we have marked under section 552.101 in
conjunction with federal law and chapter 411 of the Government Code. If the City of
McKinney is part of an emergency communication district established under
section 772.118, section 772.218, or section 772.318 of the Health and Safety Code, then the
originating telephone number and address of a 911 caller containec. in Exhibit B-1 must be
withheld under section 552.101 of the Government Code. The Texas motor vehicle record
information that we have marked must be withheld under section 552.130 of the Government
Code. Finally, the department must withhold the social security numbers we have marked
under section 552.147 of the Government Code. The department must release the remaining
submitted information.”

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmen-al bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(%). If the
governmental body wants to challenge this ruling, the governmenal body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

'We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release withouit the necessity of requesting a decision from
this office under the Act.

2We note that some of the information being released contains or consists of confidential information
that is not subject to release to the general public. See Gov’t Code § 552.352. However, the requestor in this
instance has a special right of access to the information. Gov’t Code § 552.023. Because some of the
information is confidential with respect to the general public, if the department reveives a future request for this
information from an individual other than the requestor or the requestor’s authorized representative, the
department should again seek our decision.
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If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the rext step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint w:th the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. If records are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Wl et

Lisa V. Cubriel
Assistant Attorney General
Open Records Division

LVC/eb

Ref: ID# 252363

Enc. Submitted documents

c: Ms. Carisa R. Bearid
4765 Rose of Sharon Lane

Fort Worth, Texas 76137
(w/o enclosures)





