GREG ABBOTT

June 30, 2006

Ms. Julie Joe

Assistant County Attorney
Travis County

P.O. Box 1748

Austin, Texas 78767

OR2006-07029

Dear Ms. Joe:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 252900.

The Travis County Human Resources Department (the “department”) received a request for
information pertaining to disciplinary action taken against the requestor during her
employment with the Travis County Constable’s Office for Precinct Two (the “constable”).
You claim that the submitted information is excepted from disclosure under sections
552.101, 552.108, and 552.117 of the Government Code.! We have considered the
exceptions you claim and reviewed the submitted representative saraple of information.?

!Although you also raised sections 552.107, 552.130, 552.137, and 552.1-47 of the Government Code
as exceptions to disclosure, you did not submit to this office written comments stating the reasons why these
sections would allow the information to be withheld; we therefore assume you no longer assert these exceptions.
See Gov’t Code §8§ 552.301, .302.

2We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of informatior: than that submitted to this
office.

PosT OFFicE BoXx 12548, AusTIN, TEXAs 78711-2548 TEL:(512)463-2100 'wwWW.OAG.STATE.TX.US
An Equal Employment Opportunity Emplayer - Printed on Recycled Paper



~ Ms. Julie Joe - Page 2

Because your claim under section 552.108 is potentially the broadest, we will address it first.
You contend that the submitted information is excepted from disclosure under section
552.108(b)(1) of the Government Code. Section 552.108(b)(1) provides as follows:

(b) An internal record or notation of a lJaw enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution[.]

Gov’t Code § 552.108(b)(1). Section 552.108(b)(1) is intended to protect “information
which, if released, would permit private citizens to anticipate weaknesses in a police
department, avoid detection, jeopardize officer safety, and generally undermine police efforts
to effectuate the laws of this State.” City of Ft. Worth v. Cornyn, 86 S.W.3d 320 (Tex.
App.—Austin 2002, no writ). This office has stated that under the statutory predecessor to
section 552.108(b), a governmental body may withhold information that would reveal law
enforcement techniques. See, e.g., Open Records Decision Nos. 531 (1989) (release of
detailed use of force guidelines would unduly interfere with law en’orcement), 456 (1987)
(release of forms containing information regarding location of off-duty police officers in
advance would unduly interfere with law enforcement), 413 (1984) (release of sketch
showing security measures to be used at next execution would unduly interfere with law
enforcement), 409 (1984) (if information regarding certain burglaries exhibits pattern that
reveals investigative techniques, information is excepted under section 552.108), 341 (1982)
(release of certain information from DPS would unduly interfere with law enforcement
because release would hamper departmental efforts to detect forgerizs of drivers’ licenses),
252 (1980) (section 552.108 is designed to protect investigative techniques and procedures
used in law enforcement), 143 (1976) (disclosure of specific operations or specialized
equipment directly related to investigation or detection of crime may be excepted).

A governmental body that relies on section 552.108(b)(1) must sufficiently explain how and
why the release of the information at issue would interfere with law snforcement and crime
prevention. See Open Records Decision Nos. 562 at 10 (1990), 531 at 2 (1989); see also
Open Records Decision Nos. 434 at 2 (1986) (circumstances of each case must be examined
to determine whether release of particular information would interfers with law enforcement
or crime prevention), 409 at 2 (1984) (whether disclosure of particular records will interfere
with law enforcement or crime prevention must be decided on case-by-case basis).

You inform us that the submitted information pertains to an administrative investigation of
the constable’s warrant division. You contend that release of the submitted information
“would have a chilling effect on any future efforts by the Constable’s Office to investigate
matters that relate to how well its employees are doing their jobs,” in part because these
employees “work in providing support to law enforcement officers who are working on
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executing warrants.” We note, however, that section 552.108 is gererally not applicable to
the records of an internal investigation that is purely administrative in nature. See Morales
v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.—EI Paso 1992, writ denied) (statutory
predecessor not applicable to internal investigation that did not result in criminal
investigation or prosecution); Open Records Decision No. 350 at 3-4 (1982). You do not
inform us, and the submitted information does not otherwise indicate, that the administrative
investigation to which the information at issue relates has resulted in any criminal
investigations or charges. We therefore conclude that the department may not withhold any
portion of the submitted information under section 552.108 of the Government Code.

You contend that a portion of the submitted information is excepted from disclosure under
section 552.101 of the Government Code. Section 552.101 excepts from disclosure
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision.” Gov’t Code § 552.101. Section 552.101 encompasses the doctrine of
common law privacy. Common law privacy protects information if (1) the information
contains highly intimate or embarrassing facts the publication of which would be highly
objectionable to a reasonable person, and (2) the information is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
The type of information considered intimate and embarrassing by the: Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. 540 S.W.2d at 683. This office
has found that the following types of information are excepted from required public
disclosure under common law privacy: some kinds of medical information or information
indicating disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987)
(illness from severe emotional and job-related stress), 455 (1987) (prescription drugs,
illnesses, operations, and physical handicaps); personal financial infcrmation not relating to
the financial transaction between an individual and a governmental body, see Open Records
Decision Nos. 600 (1992), 545 (1990); and identities of victims of sexual abuse, see Open
Records Decision Nos. 440 (1986), 393 (1983), 339 (1982). Upon review, we find that the
information you have marked does not constitute highly intiriate or embarrassing
information for the purposes of common law privacy, and therefore it may not be withheld
on that basis.

You also contend that a portion of the submitted information is subject to section 552.117
of the Government Code. Section 552.117 excepts from disclosure the home addresses and
telephone numbers, social security numbers, and family member information of current or
former officials or employees of a governmental body who timely request that this
information be kept confidential under section 552.024 of the Government Code. See Gov’t
Code § 552.117(a)(1). However, information subject to section 552.117(a)(1) may not be
withheld from disclosure if the current or former employee made the request for
confidentiality under section 552.024 after the request for information was received by the
governmental body. Whether a particular piece of information is public must be determined
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at the time the request for it is received by the governmental body. See Open Records
Decision No. 530 at 5 (1989). You state that the employee whose information is at issue
elected to keep her personal information confidential prior to the date on which the
department received this request. Therefore, you must withhold this information pursuant
to section 552.117(a)(1) of the Government Code.

In summary, the department must withhold the information w2 have marked under
section 552.117 of the Government Code. The remaining information must be released.’

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmentz] bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmentzl body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant tc section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

3We note that some of this information is confidential and not subject to release to the general public.
However, the requestor in this instance has a special right of access to the informat on. Gov’t Code § 552.023
(person or person’s authorized representative has special right of access to recorcls that contain information
relating to the person that are protected from public disclosure by laws intended to protect that person's privacy
interests). Because such information may be confidential with respect to the general public, if the department
receives another request for this information from an individual other than this requestor or her authorized
representative, the department should again seek our decision.
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal anounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

SV Gt t)

Lisa V. Cubriel
Assistant Attorney General
Open Records Division

LVC/sdk
Ref: ID# 252900
Enc. Submitted documents
o Ms. Merilee Markley Peterson
1588 State Highway 95 North -

Bastrop, Texas 78602
(w/o enclosures)





