GREG ABBOTT

September 8, 2006

Mr. Nathan C. Barrow
Assistant City Attorney
City of Fort Worth

1000 Throckmorton Street
Fort Worth, Texas 76102

OR2006-10461
Dear Mr. Barrow:

You ask whether certain information is subject to reéuired public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 259000. f

The City of Fort Worth (the “city”) received a rdquest for information pertaining to the
requestor, three city employees, and certain city policies and procedures. You claim that the
requested information is excepted from disclosure under section 552.103 of the Government
Code and rule 192.5 of the Texas Rules of Civil Procedure. We have considered your

arguments and reviewed the submitted informatiof).

Initially, we note that you have not submitted the réquested policies and procedures for our
review. See Gov’t Code § 552.301(e)(1)}(D). As ’you have not submitted the policies and
procedures, we assume the city has released this iqformation to the extent it existed on the
date the city received this request. If not, the city must do so at this time. See id. §§ 552.006,
301, .302; see also Open Records Decision No. $64 (2000) (noting that if governmental
body concludes that no exceptions apply to requested information, it must release
information as soon as possible). [
Next, we must address the city’s obligations under s{ection 552.301 of the Government Code.
Pursuant to section 552.301(b), a governmental b;ody must ask for the attorney general’s
decision and state the exceptions that apply within ten business days after receiving the
request. See Gov’t Code § 552.301(b). Under s#ction 552.301(e), a governmental body
|
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receiving a request for information that the govemm'ental body wishes to withhold pursuant
to an exception to disclosure under the Act is required to submit to this office within fifteen
business days of receiving the request (1) general written comments stating the reasons why
the stated exceptions apply that would allow the information to be withheld, (2) a copy of the
written request for information, (3) a signed statentent or sufficient evidence showing the
date the governmental body received the written fequest, and (4) a copy of the specific
information requested or representative samples, labeled to indicate which exceptions apply
to which parts of the documents. See id. § 552.301(e)(1)(A)-(D). The city received this
request on June 19, 2006.! However, you did nojerequest a ruling from this office until
July 5, 2006. Furthermore, you did not submit the requested information to our office until
July 12, 2006. Therefore, we find that the city, failed to comply with the procedural
requirements of section 552.301. |

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the submitted information is public and must be released unless a compelling reason
exists to withhold the information from disclosure. | See id. § 552.302; Hancock v. State Bd.,
of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body
must make compelling demonstration to overcon presumption of openness pursuant to
statutory predecessor to section 552.302); OpeF Records Decision No. 319 (1982).
Generally, a governmental body may demonstrate a compelling reason to withhold
information by a showing that the information is made confidential by another source of law
or affects third party interests. See Open Records Decision No. 630 (1994). Section 552.103
of the Government Code and rule 192.5 of thg Texas Rules of Civil Procedure are
~ discretionary provisions that protect a governmen al body’s interests and may be waived.

See Gov’t Code § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
section 552.103);Open Records Decision Nos. 677 at 10-11 (2002) (attorney work-product
privilege under rule 192.5 of the Texas Rules of Civil Procedure may be waived), 665 at 2
n.5 (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions).
The city’s claims under section 552.103 and rule 192.5 are not compelling reasons for non-
disclosure under section 552.302. Therefore, none of the submitted information may be
withheld under those provisions. We note, however, that the submitted records contain
information that is confidential under sections 552.101, 552.117, and 552.136 of the
Government Code. These sections can provide compelling reasons to withhold information,
and we will address their applicability to the submitted information. :

'In your letter to this office dated July 5, 2006, 'you state that the city received this request on
June 20, 2006. However, in a subsequent letter to this office you state that the city received this request on
June 19, 2006. You also provided this office with a signed certification stating that the request was received
on June 19™. Accordingly, we presume this request was re¢eived on June 19, 2006.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Section 552.101 encompasses the doctrine of common law privacy, which protects
information if (1) the information contains highly, intimate or embarrassing facts the
publication of which would be highly objectionable; to a reasonable person, and (2) the
information is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common law
privacy, both prongs of this test must be satisfied. Id.\at 681-82. Information pertaining to
the work conduct and job performance of public emplpyees is subject to a legitimate public
interest and therefore generally not protected from disclosure under common law privacy.
See Open Records Decision Nos. 470 (1987) (public }mployee’s job performance does not
generally constitute employee’s private affairs), 455 (1987) (public employee’s job
performance or abilities generally not protected by privacy), 444 (1986) (public has
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation of
public employee), 423 at 2 (1984) (scope of public employee privacy is narrow). We have
reviewed the submitted records and marked the information that is highly intimate or
embarrassing and of no legitimate concern to the public. This marked information is
confidential under the doctrine of common law ptivacy and must be withheld under
section 552.101.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home addresses
and telephone numbers, social security numbers, and family member information of current
or former officials or employees of a governmental body who request that this information
be kept confidential under section 552.024 of the Government Code. Whether a particular
piece of information is protected by section 552.11 / must be determined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). Therefore, the city
may only withhold information under section 552.117 pn behalf of current or former officials
or employees who made a request for confidentiality :.;nder section 552.024 prior to the date
on which the request for this information was made. The city may not withhold information
under section 552.117(a)(1) if a timely election was not made. We have marked the
information that must be withheld under section 552,117 if the employees at issue made a
timely election. We note, however, that the requeslor has a right of access to her own
personal information. Gov’t Code § 552.023(b) (governmental body may not deny access
to person to whom information relates or person’s agent on grounds that information is
considered confidential by privacy principles).

Section 552.136 of the Government Code states that “[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a gov rnmental body is confidential.” Id.
§ 552.136. In accordance with section 552.136, the city must withhold the account numbers
we have marked.
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In summary, the city must withhold the information we have marked under section 552.101
of the Government Code in conjunction with the doctrine of common law privacy. The city
must withhold the personal information we have marked under section 552.117 of the
Government Code if the employees at issue made a timely election under section 552.024
of the Government Code. The city must withhold the account numbers we have marked
under section 552.136 of the Government Code. The remaining information must be
released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Id. § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

LQ—” %
James A. Person III
Assistant Attorney General

Open Records Division

JAP/dh

Ref: ID# 259000

Enc. Submitted documents

c: Ms. Heidi Gamsjager
P.O. Box 785

Aledo, Texas 76008
(w/o enclosures)





