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ATTORNEY GENERAL OF TEXAS
GREG ABBO TT

September 26, 2006

Ms. Cynthia Villarreal-Reyna

Section Chief, Agency Counsel

Legal and Compliance Division, MC 110-1A
Texas Department of Insurance

P. O. Box 149104

Austin, Texas 787 14-9104

OR2006-11190
Dear Ms. Villarreal-Reyna:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 260324.

The Texas Department of Insurance (the “department”) received a request for the names and
specialties of the medical providers located in El Paso County for workers’ compensation
health care networks, for certified networks and any networks that have been submitted for
certification. You state that, pursuant to Open Records Letter No. 2006-04182 (2006), the
department has released some of the requested information.! You also state that responsive
information pertaining to Concentra Integrated Services, Inc. (“Concentra”) was the subject
of a previous request for information. You claim that the requested information may contain
the proprietary information of third parties. Although you take no position on the proprietary
nature of the information, you claim that the release of the submitted information may
implicate the proprietary interests of Aetna Workers’ Compensation Access (“Aetna”), Argus
Provider Network (“Argus”), Bunch & Associates, Inc. TX HCN (“Bunch”), Forte Inc. dba
CompKey/First Health (“Forte”), Concentra, CorVel Healthcare Corporation (“CorVel”),
First Health/St. Paul Travelers HCN (“St. Paul”), First Health TX HCN (“First Health”),
First Health/AIGCS TX HCN (“AIGCS”), GENEX Services, Inc. (“GENEX”), International
Rehabilitation Associates, Inc. (“International”), Liberty Mutual Managed Care, Inc.
(“Liberty”), National ChoiceCare, NCC Choice Net (“National”), PC Texas Partners, L.P.

'In Open Records Letter No. 2006-04182 we held, in part, that the department must release certain
provider information pertaining to Concentra, First Health, and Liberty. We also held, however, that in
releasing the information, the department must comply with applicable copyright law for any information
subject to copyright protections.
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(“PC Texas”), Select Network Care, Ltd. (“Select”), Southwest Medical Provider Network
(“Southwest”), Specialty Risk Services Texas Workers’ Compensation Health Care Network
(FH) (“Specialty Risk FH”), Specialty Risk Services Texas Workers’ Compensation Health
Care Network (AWCA) (“Specialty Risk AWCA”), Hartford Workers’ Compensation Health
Care Network (FH) (“Hartford FH”), and Hartford Workers’ Compensation Health Care
Network (AWCA) (“Hartford AWCA”). Accordingly, you inform us, and provide
documentation showing, that you notified these companies of the request and of their right
to submit arguments to this office as to why the submitted information should not be
~released. See Gov’'t Code § 552.305(d) (permitting interested third party to submit to
attorney general reasons why requested information should not be released); see also Open
Records Decision No. 542 (1990) (determining that statutory predecessor to section 552.305
permits governmental body to rely on interested third party to raise and explain applicability
of exception to disclosure in certain circumstances). We have reviewed the submitted
information.? We have also considered comments submitted by the requestor. See Gov’t
Code § 552.304 (providing that interested party may submit comments stating why
information should or should not be released).

Initially, you inform us that the responsive information pertaining to Concentra was the
subject of a previous request for information, in response to which this office issued Open
Records Letter No. 2006-10421 (2006).> Therefore, assuming that the four criteria for a
“previous determination” established by this office in Open Records Decision No. 673
(2001) have been met, we conclude that the department must continue to rely on our decision
in Open Records Letter No. 2006-10421 and withhold or release the information that was
previously ruled upon in that decision.*

2We assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.

3In Open Records Letter No. 2006-10421 we held that the department, pursuant to section 552.101
of the Government Code, must withhold information that was confidential under
sections 1305.102(k), 1305.152(a), and 1305.154(a) of the Insurance Code and the doctrine of common-law
privacy. We also held that the department must withhold iriformation that was excepted from disclosure under
sections 552.110, 552.136, and 552.137 of the Government Code. We found that the remaining information
must be released, but any information protected by copyright must be released in accordance with copyright
law.

*The four criteria for this type of “previous determination” are 1) the records or information at issue
are precisely the same records or information that were previously submitted to this office pursuant to
section 552.301(e)(1)(D) of the Government Code; 2) the governmental body which received the request for
the records or information is the same governmental body that previously requested and received a ruling from
the attorney general; 3) the attorney general’s prior ruling concluded that the precise records or information are
or are not excepted from disclosure under the Act; and 4) the law, facts, and circumstances on which the prior
attorney general ruling was based have not changed since the issuance of the ruling. See Open Records
Decision No. 673 (2001).
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Next, we note and you acknowledge that the department has not complied with the
procedural requirements of section 552.301 of the Governmental Code in requesting this
ruling. See Gov’t Code § 552.301(b), (e). Pursuant to section 552.302 of the Government
Code, a governmental body’s failure to comply with the procedural requirements of
section 552.301 results in the legal presumption that the information is public and must be
released unless a governmental body demonstrates a compelling reason to withhold the
information to overcome this presumption. See Hancock v. State Bd. of Ins., 197
S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to Gov’t Code § 552.302); Open Records Decision No. 3 19 (1982). This office
has held that a compelling reason exists to withhold information when the information is
confidential by another source of law or affects third party interests. See Open Records
Decision No. 150 (1977). Because third party interests at issue here can provide compelling
reasons to withhold information, we will address the submitted arguments.

Next, we note that an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submiit its reasons, if
~ any, as to why information relating to that party should be withheld from public disclosure.
See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, we have not received
arguments from Aetna, Argus, Bunch, CorVel, St. Paul, First Health, AIGCS, GENEX,
International, Liberty, National, PC Texas, Select, and Southwest for withholding any of the
submitted information. Therefore, we have no basis to conclude that the release of any of
the submitted information would harm the proprietary interests of these companies. See id.
§551.110(b); Open Records Decision Nos. 661 at 5-6 (1999) (stating that business enterprise
that claims exception for commercial or financial information under section 552.110(b) must
show by specific factual evidence that release of requested information would cause that
party substantial competitive harm), 552 at 5 (1990) (party must establish prima facie case
that information is trade secret). Accordingly, we conclude that the department may not
withhold any portion of the submitted information on the basis of any proprietary interest that
Aetna, Argus, Bunch, CorVel, St. Paul, First Health, AIGCS, GENEX, International, Liberty,
National, PC Texas, Select, and Southwest may have in it.

Forte asserts that its information is excepted under section 552.101 of the Government Code,
which excepts from disclosure “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. However, Forte
does not cite to any specific law that makes any portion of its information confidential under
section 552.101. See generally Open Records Decision No. 478 at 2 (1987) (statutory
confidentiality requires express language making information confidential or stating that
information shall not be released to public). Therefore, we conclude that the department may
not withhold any portion of the submitted information under section 552.101 of the
Government Code.

Forte also asserts that its information is excepted from disclosure pursuant to section 552.104
of the Government Code. Section 552.104 excepts from disclosure “information that, if
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released, would give advantage to a competitor or bidder.” Gov’t Code § 552.104. However,
section 552.104 is a discretionary exception that protects only the interests of a governmental
body, as distinguished from exceptions which are intended to protect the interests of
third parties. See Open Records Decision Nos. 592 (1991) (statutory predecessor to
section 552.104 designed to protect interests of a governmental body in a competitive
situation, and not interests of private parties submitting information to the government), 522
(1989) (discretionary exceptions in general). As the department does not seek to withhold
any information pursuant to this exception, the department may not withhold any of the
information at issue pursuant to section 552.104 of the Government Code. See Open
Records Decision No. 592 (1991) (governmental body may waive section 552.104).

Specialty Risk FH, Specialty Risk AWCA, Hartford FH, Hartford AWCA, and Forte assert
that their information is excepted from disclosure under section 552.110 of the Government
Code. Section 552.110 protects: (1) trade secrets, and (2) commercial or financial
information the disclosure of which would cause substantial competitive harm to the person
from whom the information was obtained. See Gov’t Code § 552.110(a), (b).
Section 552.110(a) protects the property interests of private parties by excepting from
disclosure trade secrets obtained from a person and privileged or confidential by statute or
judicial decision. See id. § 552.110(a). A “trade secret”

may consist of any formula, pattern, device or compilation of information
which is used in one’s business, and which gives [one] an opportunity to
obtain an advantage over competitors who do not know or use it. It may be
a formula for a chemical compound, a process of manufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list of
customers. It differs from other secret information in a business in that it is
not simply information as to single or ephemeral events in the conduct of the
business, as for example the amount or other terms of a secret bid for a
contract or the salary of certain employees. . . . A trade secret is a process or
device for continuous use in the operation of the business. Generally it
relates to the production of goods, as for example, a machine or formula for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for determining discounts,
rebates or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217
(1978).

There are six factors to be assessed in deteﬁnining whether information qualifies as a
trade secret:
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(1) the extent to which the information is known outside of [the company’s]
business;

(2) the extent to which it is known by employees and others involved in [the
company’s] business;

(3) the extent of measures taken by [the company] to guard the secrecy of the
information;

(4) the value of the information to [the company] and to [its] compefitors;

(5) the amount of effort or money expended by [the company] in developing
this information; and -

(6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision No. 232
(1979). This office must accept a claim that information subject to the Act is excepted as a
trade secret if a prima facie case for exemption is made and no argument is submitted that
rebuts the claim as a matter of law. Open Records Decision No. 552 (1990). However, we
cannot conclude that section 552.110(a) is applicable unless it has been shown that the
information meets the definition of a trade secret and the necessary factors have been
demonstrated to establish a trade secret claim. Open Records Decision No. 402 (1983).

Section 552.110(b) protects “[clommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whomi the information was obtained[.]” Gov’t
Code § 552.110(b). This exception to disclosure requires a specific factual or evidentiary
showing, not conclusory or generalized allegations, that substantial competitive injury would
likely result from release of the information at issue. See id.; see also National Parks &
Conservation Ass’n v. Morton, 498 F.2d 765 (D.C. Cir. 1974); Open Records Decision
No. 661 (1999).

Upon review of the submitted information and arguments submitted by Specialty Risk FH,
Specialty Risk AWCA, Hartford FH, Hartford AWCA, and Forte, we find that Specialty Risk
FH, Specialty Risk AWCA, Hartford FH, Hartford AWCA, and Forte have not established
by specific factual evidence that any of the submitted information is excepted from
disclosure as either trade secret information under section 552.110(a) or commercial or
financial information the release of which-would cause the companies substantial
competitive harm under section 552.110(b). See RESTATEMENT OF TORTS § 757 cmt. b
(1939) (information is generally not trade secret unless it constitutes *‘a process or device for
continuous use in the operation of the business”); ORD 661 at 5-6 (section 552.110(b)
requires specific factual or evidentiary showing, not conclusory or generalized allegations,
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that substantial competitive injury would likely result from release of information). As such,
none of the submitted information may be withheld under section 552.110 of the
Government Code. As the department raises no exceptions to disclosure and Specialty Risk
FH, Specialty Risk AWCA, Hartford FH, Hartford AWCA, and Forte make no other
arguments against disclosure, the submitted information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
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contacting us, the attorney general prefers to receive any comments within 10 calendar days

of the date of this ruling.

Sincerely,

LD

Jaime L. Flores
Assistant Attorney General
Open Records Division

JLF/krl
Ref: ID# 260324
Enc. Submitted documents

c: Mr. John Dahill
6211 Edgemere, Suite 1
El Paso, Texas 79925
(w/o enclosures)

Mr. Milton G. Plomarity
Director

Argus Provider Network
9101 LBJ Freeway, Suite 600
Dallas, Texas 75243

(w/o enclosures)

Bunch and Associates, Inc.
P. O. Box 32037
Lakeland, Florida 33802
(w/o enclosures)

Ms. Claire Onks ,
Vice President of Operations
CompKey/First Health
Forte, Inc.

7600 Chevy Chase Drive,
Suite 400

Austin, Texas 78752

(w/o enclosures)

Aetna Workers’ Compensation Access
151 Farmington Avenue, RC61
Hartford, Connecticut 06156

(w/o enclosures)

Ms. Donna Lucas

Network Manager

Aetna Workers’ Compensation Access
980 Jolly road, UIIN

Blue Bell, Pennsylvania 19422

(w/o enclosures)

Ms. Suda Erwin

Manager

Bunch & Associates, Inc.
2717 South Arlington Road
Akron, Ohio 44312

" (w/o enclosures)

Concentra Integrated Services, Inc.
5080 Spectrum Drive, Suite 1200 West
Addison, Texas 75001

~—- (w/o enclosures)
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Mr. Michael P. Read

Regulatory Analyst

Concentra Integrated Services, Inc.
5130 Eisenhower Blvd., Suite 150
Tampa, Florida 33634

(w/o enclosures)

Ms. Karen Weitendorf
Manager

Regulatory Compliance

First Health

St. Paul Travelers HCN

3200 Highland Avenue
Downers Grove, lllinois 60515
(w/o enclosures)

Ms. Karen Weitendorf
Manager

Regulatory Compliance

First Health/AIGCS TX HCN
3200 Highland Avenue
Downers Grove, Illinois 60515
(w/o enclosures)

International Rehabilitation
Associates, Inc.

Intracorp

1601 Chestnut Street-TLO7P
Philadelphia, Pennsylvania 19192
(w/o enclosures)

Liberty Mutual Managed Care,
Inc.

- Liberty Health Care Network
100 Liberty Way
Dover, New Hampshire 03820
(w/o enclosures)

Ms. Laurel Coover

Supervisor, Utilization Review
CorVel Healthcare Corporation
15303 Dallas Parkway, Suite 300
Addison, Texas 75001

(w/o enclosures)

Ms. Karen Weitendorf
Manager

Regulatory Compliance

First Health TX HCN

3200 Highland Avenue
Downers Grove, Illinois 60515
(w/o enclosures)

~ Ms. Polly McGraw

GENEX Services, Inc.

440 East Swedesford Road, Suite 1000
Wayne, Pennsylvania 19087

(w/o enclosures)

Ms. Susan McDonough

Plan Administrator

International Rehabilitation Associates,
Inc.

Intracorp

11095 Viking Drive

Eden Prairie, Minnesota 55344

(w/o enclosures)

Ms. Mary Baranowski

"Liberty Mutual Managed Care, Inc.

Liberty Health Care Network

750 Riverpoint Drive

West Sacramento, California 95605
(w/o enclosures)
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Ms. Melissa West

Project Manager

National ChoiceCare
NCC ChoiceNet

P. O. Box 691205

San Antonio, Texas 78269
(w/o enclosures)

Mr. Creg Parks, CEO

PC Texas Partners, L.P.
Physicians Cooperative of Texas
6937 North IH-35, Suite 500
Austin, Texas 78752

(w/o enclosures)

Ms. Sally Lopez
Director of Operations
Southwest Medical Provider
Network
613 N.W. Loop 410, Suite 800
San Antonio, Texas 78109

- (w/o enclosures)

Specialty Risk Services

Texas Workers’” Compensation
Health Care Network (FH)
Goodwin Square, 16" Floor
225 Asylum Street

Hartford, Connecticut 06103
(w/o enclosures)

Mr. Brian G. Harms

Assistant Vice President
Specialty Risk Services

Texas Workers’ Compensation
Health Care Network (AWCA)
Law Department—The Hartford
690 Asylum Avenue

Hartford, Connecticut 06105
(w/o enclosures)

PC Texas Partners, L.P.

Physicians Cooperative of Texas

500 Canyon Ridge, Ste. I-250,PMB 106
Austin, Texas 78754

(w/o enclosures)

Select Network Care, Ltd.

Vice President Chief Operations Officer
2001 Bryan Street, Suite 1920

Dallas, Texas 75201

(w/o enclosures)

Mr. Brian G. Harms

Assistant Vice President
Specialty Risk Services

Texas Workers” Compensation
Health Care Network (FH)
Law Department-The Hartford
690 Asylum Avenue

Hartford, Connecticut 06105
(w/o enclosures)

Specialty Risk Services

Texas Workers’ Compensation
Health Care Network (AWCA)
Goodwin Square, 16™ Floor
225 Asylum Street :
Hartford, Connecticut 06103
(w/o enclosures)

The Hartford Workers’ Compensation

" Health Care Network (FH)

690 Asylum Avenue
Hartford, Connecticut 06115
(w/o enclosures)
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Mr. J. A. McCollum

Health Law Specialist

The Hartford Workers’
Compensation

Health Care Network (FH)
690 Asylum Avenue
Hartford, Connecticut 06115
(w/o enclosures)

Mr. J. A. McCollum

Health Law Specialist

The Hartford Workers’
Compensation

Health Care Network (AWCA)
690 Asylum Avenue, T9-106
Hartford, Connecticut 06115
(w/o enclosures)

Mr. Brian L. Fresher
Executive Counsel

The Hartford

Hartford Plaza

Hartford, Connecticut 06155
(w/o enclosures)

The Hartford Workers’ Compensation

Health Care Network (AWCA)
690 Asylum Avenue

Hartford, Connecticut 06115
(w/o enclosures)

Ms. Olga Escobedo

The Hartford Health and Workers’
Compensation Network
Certification & QA Division

TDI

690 Asylum Avenue, T9-106
Hartford, Connecticut 06115

(w/o enclosures)

Mr. Tab R. Urbantke

Attorney for Concentra Integrated
Services, Inc.

Hunton & Williams

Energy Plaza, 30" Floor

1601 Bryan Street

Dallas, Texas 75201-3402

(w/o enclosures)





