
G R E G  A B B O T T  

November 27,2006 

Ms. Mel-ri Schneider-Vogel 
Brace\veli & Giiiliani; L.L.P. 
71 1 Lo~~isiana Street, S ~ ~ i t e  2300 
lIouston, Texas 77002-2770 

Dear Ms. Scliiieider-Vogel: 

Yoi~ ask whether certain information is subject to reqiiired public disclositre under the 
Public Information Act(t1ie "Act"), cliaprer 552 ofthe Government Code. Yourreqtlest was 
assigned ID# 265393. 

1-he North Harris County Conimuiiity College District (the "district"), which you represent, 
received a request for all documelits related to the requestor's employment with the district. 
You state that the district will release some inforination to tlte requestor, iiicl~iding the 
submitted e-mails to or froiii the reqiiestor. You claiiii that the submitted i~iformation is 
excepted from disclosure uiider sectiolis 552.103 and 552.107 oftbe Govemnie~it Codc and 
Rule 503 of tlie Texas Iiiiies of I;\.idciice aild Rult: 1.05 oftlie Texas Discip1iiia1-y R~ilcs of 
1'1-ofrssioiial Condiici.' Wc Iia\.c ooiisidcrcd yoiir argi~nleirts and ~revie\vcd the subiiiittcd 
i~iforrnation. 

Initially, we note that some of the information you seek to withhold \vas created after tlie 
disti-ict's receipt ofthe instant request for infurlnation. Beca~ise this infor~iiation was created 
after the district's receipt of the reqiiest, it is not eiicompassed by tlie request. See Eco~i. 
Oppoi-triiriticr Dcv. Co,p. 1,. /3itc/crii?~r11fc, 562 S.W.2d 266 (Tex. Civ. App.--Sari 

"Thc iiisii-icr asseris t11:it soiiic tile s;ibiniitcd ii~briiiatioii is proiccted iisiiles section 5 5 2  I0 I of the 
Govet-si~i~eiit Codc iii cosijiii~ction wii!~ l'cx:is Jlii!' of i~iscipl i~i ;~sy Coiidiict I .OZ ;iiid thc attoriicy-cliciit 
privilege piirs~saiit ro Texas Rule of E\.ideiicc 503. Scctioii 552.101 exccilts iioiii disclos~is-c "inforiiieiioii 
considered to be coi~fidcntial by law, eiihcr cosistiii~tioiial. siatiitory, or by judicial decisioii." Gov'! Code 
3 552.101. l i  does not eiicoilipass tllcsc rules bccaiise tiley are not coiistitiitioiial law, sintistory law. orjudicial 
decisions. Opcn Records Decisioii No. 676 at 1-2 (2002). 
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Antonio 1978: writ dism'd); Open Records Decision No. 452 at 3 (1986) (goveriimental 
body not required to disclose iiiforniatioii that did not exist at the time request was received). 
Accordingly, we do not address tlic availability of this non-responsive inihriiiation, and the 
district need not release it in respoiise to this request. 

Next, we note that some of tlie subniitted inforiiiation is subject to sectioil 552.022 of the 
Go\~erniiient Code. Section 552.022(a) 111-ovides i n  pertinent part that 

[w]itlioi~t limiting the anioiint or kind of iilforniation that is piiblic 
i~iformation under this chapter, the following categories of information are 
piiblic inforination aiid not excepted fi-oiii required disclosiire under this 
chapter unless they are expressly confidential under other law: 

. . . 
(15) inforiiiation regarded as open to the piiblic under an agency's policies; 

Gov't Code 6 552.022(3)(15). Thesubmitted docunients iiicliidejob vacaiicy annouiicenients 
that are siibject to section 552.022(a)(15). The district must release this information iinless 
it is expressly confidential under other la\\.. Altlio~igh yoii claim this information is excepted 
from disclosure under section 552.103 of thc Governnieiit Code, this is a discretioilary 
exception that protects a governmental body's interests and may be waived. Id. 8 552.007; 
Dniliis Area Rnpiii Trorzsit v. Dollas h.lor.tzi~ig A'elvr, 4 S.W.3d 469: 475-76 (Tex. 
App.-Dallas 1999, no pet.) (govei-niiiental body iiiay waive section 552.103); Open 
Records Decision Kos. 665 at 2 n.5 (2000) (discretio~iai-y exceptions generally). As siich, 
section 552.103 is iiot other law that inaltes: iiiformatioii coiiiidential foi- the purposes of 
section 552.022. Therefore, the disti-ict niay iiot \vithliold any of the st~b~iii t ted information 
subject to section 552.022, \shich we have mal-lted, ~inder section 552.103. 

We \ \ i l l  now consider yourarg~imeiit uiider sectioii 552.103 ofthe Govemii~ent Code for tlie 
remaining submitted information. Sectioii 552.103 provides as follows: 

(a) Information is excepted from [required piibiic discios~ire] if it is 
informatioii relating to litigation o f a  civil or criniinal nature to whicli the 
state or a political siibdiuisioii is or iiiay bc a party or to \\~Iiich ail ofiicei- oi- 
eiiiployee of the state or a l>olitical siibdivisioii, as a coiiseq~ie~icc of tlie 
persoii's office or cmploynie11t. is or niay he a party. 

(c) Inibrnmtion I-elating to litigation involving a governine~it;~l body or an 
officer or employee of a govci-niiieiital body is excepted froiii disclosiire 
iinder S~~bscctioii (a) only ii' tlic litigatioii is pciiding or I-easoiiably 
~iiiticipated oil thc darc tliat \lie rcqiiestor apltlics to t l ~ e  officer ibr pi~blic 
iiiihi-iiiatioii foi- access lo or iiii~>Iicatioii oi'rlie iiilhriii~~licjii. 
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Gov't Code 8 552.103(a), (c). A goveinnicntal body has the bi~rden of providing relevant 
facts and documents to show that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burdeli is a sIio\ving tliat ( I )  litigation is 
pending or reasonably anticipated on the date tlie goverti~neiital body received the request 
for information, and (2) the infornlation at issite is related to that litigation. U/iiv. 0f'Te.r. 
Lciit, .Sell. 1,. Tex. LcgfrI i .h~l~id. ,  958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); 
t/eoi.c/ L: l-(ouslo/2 Po~r Co., 684 S.IV.2d 210, 212 (Tex. App.-t-loustoti [ ls t  Dist.] 1984. 
\\'sit rei'd n.r.c.); Ope11 Records Dccisioii h'o. 55 I at 4 (1990). A governnreiital body niiist 
nicer both prongs ofthis test for iiiforiiiation to be cscepteii tinder section 55?.103(a). 

The question of wlietlicr litigation is reasonably anticipated ii?ust be determined on a 
case-by-case basis. See Open liecords Decision No. 452 at 4 (1986). To establish that 
litigation is reasonably anticipated, a govei-iinientai body must provide tlris office with 
"concrete evidence showing tliat the claini that litigation niay ensue is more than mere 
conject~~re." id. This office has stated tliat a pending Equal Eniploynient Oppol-tlinity 
Coniniission ("EEOC") complaint indicates iitigation is I-easonably anticipated. Open 
Records Decision Nos. 356 at 2 (1983), 336 at 1 (1982). 

You state, and provide documentation sliowing, that prior to tlie district's receipt of the 
instant request for il~forniation, tile irequestor 1111-eatened to sue the district for causing liis 
alleged payroll shortage, failing to keep the workplace environment free of racial 
discrimination and harassment, failiiig to reinforce fair erni>loyment practices, failing to 
proniote a positive and productive work environment, and failing to force district 
representatives to perforni their official duties in an impartial manner. In addition, the 
reql~estorsouglit a specific arnoi~lrt ofdanxlges and stated tliat lie lvoiiid sue tlie district ifhis 
monetary demand was not paid. You liave also provided docume~itatioii slioiving that the 
rcqi~estor filed a complaint \\,it11 tile LJEOC against tile district alleging racial tliscririiination. 
Knsed on yoill- represe~itations and 011s review oftlie si~bmirted documents. \ve find yoii liave 
denionstrated tirat litigation LEIS rer~soliahly anticipated ir,lien tiiedistrict rccei\,ed tlic request 
ibr inthrniatioii. Our revieis oi'tlrc iiiibrniatio~i at issite also s h o w  tliat i t  is I-elated to tile 
ai~ticipated litigation fo~-p~~~-poses  ofsection 552.103(;1). Tlius, section 552. I03 isapplicable 
to tile remaining siibiiiitted iiifol-niatioii 

Generally, ho\vever, once infol-niatio~i lias been obtained by all parties to tile litigation 
tiit-oiigli discovery or otliel-isisc, no scctioii 552.103(a) interest exists \sit11 respect to that 
infor~iiation. Open Records Dccisioli Nos. 339 (1982), 320 (1982). l'hiis. inhi-riiation tliat 
has cithel- been obtained koni or provided lo tire opposing party in the anticip;ited litigation 
is 11ot excepted fro111 disclosure under sectiori 552.1113(a), and it iiiust be discloscii. Furtirer, 
tlic ;rj7piicability of section 552.103(a) cnds once tlic litigation has becn concluded. Attorney 
General Opinion R/f\V-575 (1982); Ope~i  Records Ilccision No. 350 (1952). 
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In summary, we co~iclude that the distrlct must release the information we have marked 
pursuant to sectioti 552.022 of the Government Code. The district may withhold the rest of 
the submitted information at this time under section 552.103.' 

This letter ruling is limited to tlie partict~lar records at issue in this rcquest and Iiniited to the 
facts as presented to 11s; thel-efore, tlris riding mist not be relied ~ipoir 6s a previous 
determination regarding any other records or any other circut~istances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govenrniental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301 (f). If the 
governmental body wants to challenge this riiliiig, the governmental body must appeal by 
filing s~rit in Travis County within 30 calendal- days. Id. $ 552.324(b). In  order to get tlie 
fill1 benefit of siicli an appeal. the goveriinient;~l body nlitst tile suit ~vithin 10 calendar days. 
Ici. $ 552.353(b)(3), (c). If the govci-iiiiiental body does not appeal this I-tiling and the 
govei-nmental body does not co~iiply ~ v i t l i  it .  then both tile requestor and tlrc attorney 
gellei-a1 have the right to file suit against the governmental body to ei~force this ruling. 
I,?. $ 552.32 1 (a). 

If this ruling requires the gover~iine~ital body to release all or part of the requested 
information, the governmental body is responsible for taking the liest step. Based oil the 
statiite, the attorney general expects that, upon receiving this ruling, the gover~iiiiental body 
will either release the public records promptly pursuant to sectioii 552.221(a) of tlie 
Govemiiieiit Codc or file a laws~~i t  clialle~~giiig this ruling prii-suant to sectioii 552.324 of the 
Government Code. If tlie govei-ilrneiitai body fails to clo oiie of these tliiiigs. then the 
requator s h o ~ ~ i d  report that failure to the attorney general's Open Goven?ment Hotlitie, toll 
fi-ee, at (877) 673-6839. Thc requestor may also file a cornplaiiit with the district or coimty 
attorney. Id. 5 552.3215(e). 

If this rrrling I-eqnires or peimits the govelnmental body to withhold all 01- sotile of tlie 
seq~~ested inforiiiation, the requestor can appeal that decision by si~ing tlic govcrnniental 
body. Ill. 3 552.321(a); 7i.xii.s Uei,'i qf'1"iih. S(I&. i.. Gi//)/.ecil/i, 542 S.W.2d 408, 411 
(Tes. App.----Austin 1992, rro writ). 

Please ren-lcmber illat iiiidc~- tlic Act tlie release of ii?fori??atioii 11-iygcrs certain procedures 
fol- costs anti chat-ges to t l~c reqiiestor. Ifrecoriis are released in coiiipliance with tliis rulir?#, 

''Ate inote tlr:it soiine t l i ~ d o c ~ i i i ~ ~ i i t ~  to he relcascd cointniii inroriiiintion. siicii as tire recj~icstor's persoiial 
e-nnail address. that thc district \\'oiiId ot-diiiarily be rcij i i ircd to \vitliliolr! f i o i i ~  l i ic piib!ic to protect i~idividi iais '  
privacy, lir tliis iinstaiicc. lnoivever, tlnc I~C~~IICSIO~ h:is :I riglit O~':ICC~SS to 111s o\v:i jprivat~i iiiforirnatioii. .ice (ioi't 
Codc 5 552.0?31a); Opeii Records 1)ccisiun No. 4x1 at 4 (1987). Slioii ld rlic district receive aiiotlici- reqiiest 
for tlicse saiinc i-ecords fioini a pci-soin n l i o  \voiild iiot I i a i s  a riglit of'occcss to tine present rcij~icstur's pi-iviite 
inihrmatioii, the district slioiild resiihmit tlicse saine records and rcqi iei i  ainotlncr r i i l i i ig. See ( i u \ ~ ' t  Code 
$ 9  55230i(a) ,  .302; scei i lso id. $\' 552.1 i7 ,  .137. 
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be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5  12) 475-2497. 

If the governmental body, the requestor, or any other person has questio~ls or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contactingus, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

l k $ & f  
Lisa V. Cubriel 
Assistant Attorney General 
Open Records Division 

c: Mr. Patrick Jerome Ouzenne 
693 1 Fox~nar Lane 
Humble, Texas 77338-1415 
(W/O enclosures) 


