
G R E G  A B B O T ?  

November 27,2006 

Ms. Sheila Bailey Taylor 
Chief Admii~istrative Law Judge 
State Office of Administrative Hearings 
P.O. Box 13025 
ilustin. Texas 7871 1-3025 

Dear Ms. Taylor: 

Yoii ask whether certain information is subject to required public disclosiire under the 
Public Ilsformation Act (the "Act"), chapter 552 ofthe Government Code. Yorirrcqiiest was 
assigned ID# 264229. 

Tile State Office of Administi-ative FIeariiigs ( "SOAII") received two requests for all 
dccisioiis rendered by S0.4H pertaiiiing to Wooclside Hills Tlierapeulic Canlp. You ciaiiii 
tliat tile subinitted iisforii~atiois is escepteti fro111 disclosiire iiniicr sectioi? 55?_lOl of' tile 
(;o\~ei-~iniziit Code. \Ve liave considel-cd tiscexception yoii claim and revie\vcd the s~~biniited 
iiiibriiiation. 

Section 552.101 of the Governnient Code csceprs from disclositre "inibnnatiois considered 
to be confidential by law: eitlier constituiio~ial, statutory, or by judicial decision." Gov't 
Code 5 552.101. Section 552.101 encompasses infoi-islation that other statlrtcs iriake 
coisfidcntial. Section 40.005 authorizes the Texas Department of Family niid PI-otective 
Services ("DFPS") to adopt rules for the p~irpose of preserviiig the coiifidentiality of' 
iiiibrniation coiscerni~~g child ~~brisc and neglect; and provides in pcrtinciit part: 

(a) [DFPS] shall establish atid enfoi.ce rules goveining tile custody, use; nild 
l>reservatioii of [DFPS] records, papers, files, and cois~iiitrnications. 



iMs. Sheila Bailey Taylor - Page 2 

(b) [DFPS] shall prescribe safeguards to govern the use or disclostlre of 
information relating to a recipient of'a [DFPS] service or to an in1,estigation 
the [DFPS] condticts in perforiiiing its duties aiid responsibilities. The 
safeguards must be consisteiit with the purposes of [DFPS] programs aiid 
must con~ply with applicable state and federal law and [DFPS] r~iles. 

Hum. Res. Code S 40.005. In accorda~ice with section 40.005, DFPS proniirlgated 
section 745.8485 of title 40 of tlie Adnlinistrative Code to makc child care facility license 
investigations confidential. Scction 745.8485 provides in part: 

(c) The followiiig infoi-matioii I-clatiiig to a completed iiivestigation of child 
abuse or iieglect is coniideiltial and trot available to the general public, except 
as provided under this chapter and applicable federal or state law: 

(1) The description of the allegation of child abuse or neglect; 

(2) The identity of the person making the allegation; and 

(3) The files, reports, records, coniniunications, audiotapes, 
videotapes, and working papers used or developed diiriiig ail 
investigation. 

40 T.A.C. 5 745.8485(c). You cotitend that pursiiant to section 745.5455, the SOAH child 
care license decision ~iuinbers 530-06-0654.E, 530-06-0655.E; 530-06-0656.R, 
and 530-06-0657.R are confidential. We agree that section 745.8485 explicitly makes 
certain liceiise investigations and I-ecoi-ds created by DFPS confidential. However, in this 
instance, the sl~bniittcd iiiforiiiation consists of final orders and decisions ci-eated and issued 
by SOAH, not license investig~tio~is atid records created by DFPS. Yoii appear to arg~ie. 
ilo\vever, that because the SOAII dccisioiis co~itaiii iiifoi-iliatioil tliat relates to DIPS 
iiivestigations, section 745.8185 s!ioi~ld apply to SOAH decisions as well. While we 
acki~owledge the se~isitivity of tlic infoi-mati011 involved, we note that tllis of ice has 
determined that to fall within section 552.101, a statute inust explicitly I-equire 
confidentiality; co~ifidentiality will not be inferred. See 0l)eii Icecords Decisioii Nos. 465 
(1987). 658(1998), 478(1987). By its ternis, section 745.8485 o~ily applies to the 
investigation records of DFPS. Siiice tlie decisioiis at issire are iiot the investigatioii records 
of DFI'S. they are not contidciitial ~iilder section 745.8455. 17i~rtliemior-e, yo i~  have fi+i!ed 
to deiiioilstrate tliat any other st;ltutc expressly inakes tlic decisioiis at issue coniidciitial. 
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Thus, we find that SOAH may not withhold the decisions at issue pursuant to 
section 552.101, and the decisions in Docket Nos. 530-06-0654.E, 530-06-0655.E, 
530-06-0656.K. and 530-06-0657.Ii must bc released. 

Next, you state that the Docket Nos. 530-06-0652.E and 530-06-0653.E should be withheld 
in keeping with the letter and spirit of DFPS's rules. As stated above, this office will not 
infer confidentiality where it is not expressly created. See Gov't Code 5 552.006 (providing 
that Gov't Code ch. 552 does not authorize withholding of pi~blic information except as 
expressly provided). Thus, we find that you have failed to demonstrate a basis upon which 
these reports may be withheld, and they must be released. 

This letter ruling is limited to the particular records at issue in this request and liniited to the 
Pdcts as presented to us; therefore. this I-i~ling rniist not be relied upon as a previous 
deterinination regarding any other records or any other circi~mstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attonley general to reconsider this ruling. Gov't Code 5 552.301(1). If the 
governriiental body wants to challenge this ruli~ig, the governniental body iiiiist appeal by 
filing sttit in Travis County ; \ , i t I i i l~  30 calendar days. Id.  $ 552.324(b). In order to get the 
f~tll benefit of sucli an appeal. the govcl-iiniciital body must file suit ~. i t l i in  10 calendar days. 
id. 5~2.353(b)(3), (c). If rlie govet-til~icntai body docs not appeal this riiling and the 
go\.ernmental body does not comply with it, then both the requestor and the attorney 
ge~ieral have the right to file suit against the governiilental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the i requested 
infol-mation, the goveriiriieiital body is responsible for taking the next step. Based on the 
statute, the attorney gene121 expects that. iipon receiving this ruling, the gavel-nniental body 
will either release tile public recot-ds proiiiptly [lurs~iaiit to section 552.221(a) of the 
(iot.erriment Codeor file n 1a;vs~iil clialleiiging !his ~r~lli i igp~~rs~iaiit  to sectio~i 552.324 ofthe 
Ciovernmeut Code. If the governmeiltal body fails to do one of these things, then the 
requestor should report that failure to tile attorney general's Open Governnient I-lotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 552.3215(e). 
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If this n~l ing requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't oJ'Ptrh. SnJety v. Gilbreaiii, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

I'lease remember that under the Act the release of information triggers certain procediires 
for costs and charges to the requestor. lfrecords are released in compliance with this ruling, 
be sure that all charges for the inforniation are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comil~ents 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely. - 

Justin D. Gordon - 
Assistant Atto~ney General 
Open Records Division 

Ref ID# 264229 

c: Ms. LIZ Austin Peterson 
The Associated Press 
1005 Congress Avenue #995 
Aiistiii, Texas 78701 
(cvlo enclosures) 


