
G R E G  A B B O T T  

November 29, 2006 

Ms. Margo Kaiser 
Staff Attorney 
Texas \?rorliforce Comillission 
101 East 15th Street 
Austin, Texas 78778-0001 

Dear Ms. Kaiser: 

You aslc wlietlrercertain information is subject to required public disclosii~-e under the Public 
Information Act (the "Act"), chapter 552 of the Goveri~iiieiit Code. Yotir req~iest was 
assigned ID# 265609, 

The Texas \Vorkforce Commission (tire "conimissio~~") received a request for i~iforiiiation 
relating to a particular discriruiilation claim. Yoii state that tlie commission will make some 
of the requested illformation available, but claim that tile submitted i~~formatioil  is excepted 
from disclosiire under sections 552.101 atid 552.1 1 1  of  the Government Code. We have 
considered tlie claimed exceptioils and reviewed the sub~i~ i t t ed  representative sample of 
information.' 

Initially, \tre address thecomnrissio~i's obligatioils under section 552.301 ofthe Governnietlt 
Code. Section 552.301 prescl-ibes proccdiii-cs that a goveriimciltal body must folio\\, it1 
asking this office to decide \vlietlicr requested inSol-inatioil is excepted fi-0111 p~iblic 
d isc los~~rc .  Scctioi~ 552.301(b) reqiiii-cs a governniciitnl body to ask for the attorney 
gei~er t~l ' s  decision and state the exceptions to disclos~ire that it clainis not later than the tenth 
business day aficr tile date of its receipt of tllc Lvritten recjucst for infomiation. See Gov't 
Code $ 552.301(b). Additionally, pursuallt to section 552.301(e), a gove~.iumerital body is 
r e q ~ ~ i r e d  to submit to this office witliiil iifteei~ busiiress days of receivii~g an opcn records 
request ( I )  gcileral ujritteil commei~ts stating the reasons u;hy the stated esceptio~is apply 

I Weassitme t l in t  tlie "rcprcseiilalivc sat-iiplc" oi'rccords siibtiiittcd to tliis offico is truly representative 
of llle ieijiicsted rccot-ds its 3 \iliole. See Opcti I<ccosds Dccisioti Nos. 499 ( l9S8) ,  497 (1988). illis opcn 
rzcords letter does not r ~ ~ c i i  atid. thei-eihie, iiocs iiot a~tthoriic tlic ivitiii~olding oiaiiy otlicr reqitCstcd records 
to tlic C X ~ C I I ~  tliac tiiosc records contaiti si~bsiaiitinli!~ dil.fcrctit types ot'iniorniatioti tliaii that siibinittcd to this 
ofice. 
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that would allow the information to be witliheld. (2) a copy of the written request for 
information, (3) a signed statement or suficient evidence sliowiiig tlie date tile governmental 
body received the written request, arid (4) a copy of  the specific inforni;ition requested or 
I-ept-esentative samples, labeled to indicate whiclt exceptions apply to wliich parts of the 
documents. Id. $552.301 (e)(l)(A-D). In this instance, tlie commission received tlie request 
for information on September 1,2006. You did not, however, request a decision front this 
oflice or submit the informati011 reqiiired by sectio~i 552.301(e) until Septe~iibcr 25, 2006. 
Consequently, we find that the c o r ~ i n ~ i s s i o ~ ~  has failed to c0111pIy with the procedural 
requirements of section 552.301. 

Pursiiniit to sectioii 552.302 of the Gosci-iiniciit Code. n fovci.~i~?iciitai body's faiiiire to 
con~p l )~  \vitli tlie procediiral requircmeiits ofsectioii 552.30 1 I-esiilts iii the legal presun~ption 
that tlie infonitatioii is p~iblie a r~d  tii~ist be released. Information that is presunied public 
ntust be released ~ ~ n l e s s  a governineiital body denloitstrates a co~upelling reason to withhold 
the infor~nation to overcollie this presumption. See Hriircock v.  Sfnte Bd. of I~is . ,  797 
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body rniist n u k e  
compelling de~nonstration to overcon-ic presumption of  openness piirsilant to statntory 
predecessor to section 552.302); Open Records Decision No. 319 (1982). Altho~igh you 
ciaini an exception to disclosure under section 552.1 1 1 ofthe Go\,eriiment Code, that section 
is a discretionary exception to disclos~ire that protects a govei-~imcntal body's interests and 
may be waived. See Open Records Decision Nos. 665 at 2 11.5 (2000) (discretionary 
exceptions geiterally), 663 at 5 (1999) (Lvaiver ofdiscretionary exceptions), 470 at 7 (1987) 
(statiitoty predecessor to Gov't Code $ 552.1 1 1 subject lo waiver). Thus, your clai~ii  under 
section 552.1 11 does not provide a eonipelling reason for lion-disclos~~re, and the 
cornluission may not cvitltliold any of the submitted information under that exception. 
However, because you contend tiiat the requested inforii~ation is made confidential by other 
la\\,, \\,e will consider your reiiiaining argtiiiients. 

First, yoii claim tll ;~t tile s~rh~iiitted iiiibi-illation is sul,ject to the federal Frecdoln of 
irifol~i-i-iation Act ("FOlA"). Section 200Oe-5(b) of title 42 oi'the United States Code states 
i:? ielevant part: 

Whenever a charge is filed by or on behalf of a person claiming to be 
aggrieved . . . alleging that an eiiiployer . . . Iias engaged in ail ~ r n l a \ \ ~ f ~ ~ l  
cn~ploymcittpractice~ the [Equal Employment Opportunity Commission (tlie 
"EEOC")] sliall serve a nolice oi'tlie cliargc . . . o11 such ei-iiployc~- . . .. arid 
shall make ail investigation tliercof. . . . Cliargcs si~all not bc 111adc piibljc 
by the /EJiOC'j." 

42 U.S.C. $ 2000e-Sib). The CEOC is aiithorized by stat~lte to i~tilizc tile services of state 
fair eniployment practices agcncies to rissist iii rneetii~g its statutory mandate to enforce la~vs 
proliibiting discriminatiori. Scc icl. S 2000e-4(g)(f). YOLI inform 11s that the comi~iission has 
a contract with the EEOC to investigate clziims of employment discrimination allegations. 



h4s. Margo Kaiser - Page 3 

Yoii assert tliat under tlie ternis of tliis contract, "access to cliarge and complaiiit files is 
governed by FOIA, including the exceptions to disclosiirc found in FOIA." You claim that 
beca~ise tlie EEOC \vould \vithliold tlie submitted information tinder sectiori 552(b)(5) of 
tirle 5 of the United States Code, tlie coiiimission should also ~vithhold this inforii?ation on 
this basis. We note, however, that FOIA is applicable to inforniatiori held by an agency of 
the federal government. See 5 U.S.C. S 55 1 ( 1). In this instance, the iiiforniation at i s s ~ ~ e  was 
created and is maintained by tlie commission, which is subject to tlie state laws ofTcxas. See 
Attorney General Opinion MW-95 (1979) (FOIA exceptioiis apply to federal agencies, not 
to state agencies); Open Records Decision Nos. 496 (1988), 124 (1976); see rilto Open 
Records Decision No. 561 at 7 n. 3 (1990) (noting tliat federal authorities riiay apply 
confidentiality principles found i i i  FOIA diffet-e~itly fi-om way in \vIiicli s~ich pri~iciples are 
applied under Texas open records law); Dnt'iriso,~ v. Georgirl, 622 F.2d 895, 897 (5th 
Cis. 1980) (state governments arc not siibject to FOIA). Furthcl-more. tliis ofiice has stated 
iii  nunierous opinions that informatioii in tlie possession oi'a governmental body of tlie State 
of Texas is not confidenticil oi- excepted froni disclostire merely becaiise tlie s a n e  
infoi-mation is or woi~ld be confidential i i i  tlie hands of a federal agency. S w ,  e .g .  Attorney 
General Opinion MCV-95 (1979) (coiicludiiig that neither FOIA nor tile fcdei-a1 I'ri\,acy Act 
of 1974 applies to records lrcld by state 01- local govci-iiinental bodies in ?'exas); Open 
I<ecords Decisioii No. 124 (1976) (coi~cliiditig ihct that information held by fidei-a1 agency 
is excepted by FOIA does not necessarily mean tliat same infol-iiiatio~i is excepted tinder tlie 
Act \vhen held by Texas governmental body). You do iiot cite to any federal law, nor are 
we ajvarc of any such laws, that woiild pre-einpt tlie applicability of the Act and \\,auld allow 
the EEOC to make FOIA applicable to inforniation created and iiiaintained by a state agency. 
See Attoriiey General Opinion JM-830 (1987) (EEOC lacks authority to require a state 
agency to ignore state statutes). Thus, you have not slio\\~n liow ilie contract berwcen the 
EEOC and the comrnission nialtes FOIA applicable to the eoniinission in tliis instance. 
Accol-dingly, the com~iiissioii may not witlil~old the subniitted inforiiiatioii under FOIA. 

We next addrcss your argi~nieiits i~iicter section 552.101 of tlie Governiiient Code, which 
excepts from disclos~irc "iiiformatioii considered to be confide~itial by law, either 
coiistit~itioiial, statutory, or by judicial decision." Gov't Code 5 552.101. This exception 
e~iconipasses infor~i~ation protected by statutes. Pursuaiit to section 21.204 of tlie Labor 
Code, thecornrnissioci iiiay investigatcncor~iplaiiit ofan iinIan,iirl en~ploynient pr;icticc. See 
Lab. Code 5 2 1.204; seeii/.so id. $9 2 1.00 I5 (powers ofComniissio11 on 'liiiiiaii Rights u~ider 
Labor Code cliapter 21 t~.aiisferrcti to coiiin~issioii's civil l i t  division). 21.201 
Section 2 1.304 oftlie Labor Code protitics tliat " 1  a111 officer or cii~pioycc oi'tlic coiiiiiiissioii 
iiiny nor disclose to ilic piiblic iiiforiiiatioi~ obtaiiicd by the coiiiniissio~i L I I I ~ C I -  Scctio~i 2 1.204 
excej~t :IS necessary to tile co~iti i ic~ oi'a proceeding iinder this c11:ipter." /ti. 9 2 1.304. 

Yoit inihriii us that tlie si~hmitted infor~liation pertains to a complaiiit of unlawful 
employment practices investigated by tile corniiiissioii tinder section 21.204 and on behalf 
oft l ie EEOC. \Ve therefore agree that tlie snbmitted i~ifonnation is generally confidential 
i~iidci- section 21.304 of tile L.abor Codc. In this instance, liowc\rer, tlie recluestor is an 
attoi-iiey \vho represents a party to tlie coiiiplaint. Section 21.305 of the Labor Code 
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concerns the release of coiiimissioii records to a pat-ty of a con~plaint filed under 
section 21.201 and provides: 

(a) The commission shall adopt r~iles allowiiig a party to a coi~iplaint filed 
under Section 2 1.201 reasonable access to conimission records relating to the 
coniplaint. 

(b) Unless the coniplaint is resolved through a voi~intary settlement or 
coiiciliation. oil the \vritteii request of a party tlie executi\,e director shall 
allo~v the party access to the conimissioii records: 

(1) after the final actioii of the comniission; or 

(2) if a civil action relating to the coniplaint is filed in federal court 
alleging a violation of federal law. 

Id. $ 21.305. At section 819.92 of title 40 of the Texas Administrative Code, the 
commission has adopted rules tliat govern access to its records by a party to a complaint. 
Section 819.92 provides: 

Pursua~it to Texas Labor Code $ 2 1.304 and $ 2 1.305, [the commission] 
shall, on written request of a party to a perfected complaint filed under Texas 
Labor Code $ 2 1.201, allow tlic party access to [the comniission's] records, 
 inl less the perfected compiaiiit has been resolved tlirough a voluntary 
settleiiient or conciliatioii agreeiiieni: 

( I )  following tile filial actioii of [the comrnissio~i]; oi 

(2) if a party to tlie perfected coii~plaiiit or tlie party's attoi-iiey 
certifies in \brritiiig tliat a civil action relatirig to the perfected 
coii1plaint is pending i i i  federal court alleging a violatioii of federal 
law. 

40 T.A.C. 5 819.92. You state illat tlie coiiimission lias conipleted its i~ivestigatioii of the 
compiai~it at issiic. Atiditioiially. tl~ei-e is peiiclirig litigaiioii ir~volvirig tile claim of 
disci-irnination. Thus, tlie i-eqncstoi- \\,oi~ld have a right of access to the s~ihmitted 
iiiforniation pursuaiit to sectioiis 2 1.305 and 819.92. 

liow,ever, the submitted infomiation inciudcs inforriiatioii pertainii~g to mediation and 
coiiciliation ef'fol-ts. Yoir also raise section 552.101 in co~ljunction \vith section 21.207ib) 
of t l ~ e  Labor Code for this i~iihrmatioil. Section 21.207ib) provides i i i  part as follows: 

(b)  Wiiliorit tile n.ritteii coiisciit of the coniplnii?arit aiid respoiidciit, tile 
~o~iiinissioii, its exectitivc director, or its o~herofiicei-s or eiiiployees iiiay not 
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disclose to the public infol-niation about the efforts in a particular case to 
resolve an alleged discriminatory practice by conference, conciliation, or 
persuasion, regardless of whether there is a determination of reasonable 
cause. 

Labor Code 5 21.207(b). You indicate that the information you have marked consists of 
informatioli regarding efforts at mediation or conciliation between the parties to the dispute, 
and you inforni us that tile commission has not received tile written consent ofboth parties 
to release this infor~i~ation. Based on yolir representations and our review, we deternlirie that 
tlie infoi-mation you have niarked concernii~g efforts at n~ediation or coi~ciiiation is 
confidential pursuant to section 21.207(b) of thc L:iboi- Codc and must be \vithlield under 
sectioil 552.101 of the Governrnei~t Code on tliat basis. The remaining submitted 
inforii~atioti must be released to the reqiiestor 

This letter ruling is limited to tlie particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding tlie rights and responsibilities of the 
go\~ernniental body and of tile requestor. For example, govern~iiental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 8 552.301(f). If the 
gover~in~ental body wants to cliallenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 caleildar days. Id. 552.324(b). In order to get the 
full benefit of such all appeal, the gover11111enta1 body iilust file suit within 10 calendar days. 
Ici. S 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
govern~i-iental body does not comply wit11 it, then both tlie requestor and the attorney general 
have the I-ight to file stlit against tlie governmental body to enforce tllis n~l ing.  Id. 
5 552.321(a). 

If this ruling requires the gover~~inental body to release ni l  or part of tlie I-eqtiested 
info~nlation, tile govem~~iental  body is responsible for taking the next step. Bascd on the 
SL:ILLI[~, I ~ C  attorney gcneral expects t11;it, upoil receiving t11is ri~ling, tlie goveriimental body 
\\.ill citlier release tlic p~iblic recol-ds 11roiiiptly pursiiant to section 552.221(21) of the 
Governn~ent Code or file a lawsuit ch~~llenging this ruling pilrsuant to section 552.323 of the  
Goveriin~ent Codc. If tile governiiiental body fails to do one of these tiiings, tiieil the 
1-ec1~1estor slioiild report that f a i l ~ ~ r e  to tile attorney geiieral's Open Goveriui~ent Hotlirie, toll 
El-ee, at (877) 673-6339. The rcqi~estor niriy also file a conlplaint \vitli tlle distr-ict or county 
attorney. Id. $ 552.3215(e). 

If this ruli~ig rcquires or permits tile gouerii~iiental body to withllold all 01- so111e of tile 
rcqi~ested information, the requestor can appeal t l~at  decision by suing t l ~ c  ~overnmeiital 
body. Id. $; 552.321(a); Te.riis Dep't q/'Plih. Sctfitj. is. Gilhi.ecitIi. 842 S.W.Ztl 408. 41 1 
(Tcx. Api>.-Austiii 1992, no tvrii). 
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I'lease remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this n~l ing,  
be sure that all charges for the information are at or below tlie legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If tile governmental body, the requestor, or any other person has qt~estioiis or conumciits 
about this ruling, they may contact our office. Although there is no statutory deadline for 
co~itacting LIS, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

J&P Vela 111 
As~isiaiit Atto~mey General 
Open Records Division 

Rcf ID# 265609 

Enc. Subniitted documents 

c: Mr. David M. Korn. Esq. 
Phelps Dunbar L,LP 
Canal Place 
365 Canal Street, Suite 2000 
New Orleans, Louisiana 70130-6534 
(wio enclosures) 


