
ATTORNEY GENERAL O F  TEXAS 
G R E G  A B B O T T  

November 29,2006 

Ms. Sylvia N. Salazar 
Assistant General Counsel 
Employees Retirement System of  Texas 
P. 0. Box 13207 
Austi~i, Texas 787 11-3207 

Dear Ms. Salazar: 

Yoir ask wlietl~er certain iliformation is s~ibjeci to required 13~iblic disclostire tilider tlic i'iiblic 
Iniblnistioii Act (the "Aci"), chc~ptei. 552 of i l ~ e  Go~eri i i i~cnt  Code. Yoiii- I-eiliiest \\.as 
assigned ID# 2645 17. 

Tlie Employees Retirement Systeiii of Texas ("ERS") received a request for: 

1. Investment Operational lleview by Callail Associates, Inc.: 

2. Fii-st Quarter 2006 l'ei-foimaiice Report as pi-ovidecl by Callan Associates, Inc.; 

3. Second Q11arter2006 Perform:lnce Report as pi-o\lided by Callair Associates, Iilc.; 

4. Copy of tile audio tapes from the inveslmcnt Advisory Con~mittee nieeting of 
May 23,2006; 

5. Copy of the audio tapes fro111 tile Investmciit Adv~sory Committee ~ ~ ~ c e t i n g  of 
June 30.2006. 
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Yoii state that you have released the information regarding itenis 2 , 3 , 4 ,  aiid 5. You claim 
that the si~bniitted inforniation is excepted from disclosure under section 552.1 1 1  of the 
Government Code. We have considered the exception yoii c l a in~  and reviewed the subniitted 
inforniation. We have also considered comments siibtnitted by the requestor. See Gov't 
Code $ 552.303 (providing that interested party may submit colnmeiits stating \\,liy 
inforination sliould or shoiild not be released). 

liiitially, \ve note that tlie requestor asscrts tliat tile iiifol-ni:itioti at issite is a completed I-epc~rt. 
1-io\vever. liRS ciainis that tile siibiiiitted inibrtiiation is a prcliminai-y report tliat has iiot 
been tinaiized. \Ve note that a conipleted report is iiot excepted fsom disclosure iiiider 
section 552.1 1 I. See Gov't Code \' 552.022(a)(I ). The question oi'\\:lietlier the siibii~itted 
inforniation is a completed report is a question of fact. Tliis office cannot resolve ihctiial 
issues in the opinion process. St'(, Open Ilecords Decision 592 at 2 (1991 ), 552 at 4 
(1990), 435 at 4 (1986). We tlicrciorc nii~sl  rely on a governn?ental body's rel3resentations 
witit regard to siccli issues, iliiless tlie contrary is clearly sllown as a m;~tter  oi 'la~v. See Opeii 
Rccoi-ds Decision Xo. 564 (1990). Accordingly, based on tlie rel>rcsentations of ERS. \ve 
coiici~ide that tlie submitted inlbrniatioii does not constitute a con~pleted report siibject to 
section 552.022(a)(I). 

We next note that some of the s~~bni i t ted  infom~ation is siibject to section 552.0225 of the 
Government Code. Strbsection 552.0225(b) provides in relevant part the follo\ving: 

The follo\\,ing, categories of information held by a govei-niiicntal body 
relating to its in\~esrinents are public i~iforniatioii and iiot excepted froil~ 
disciosiire ~inder  this c l ia~tcr :  

(3) each date the governmental body invested in a fund or investment 
entity described by Siibdivisioii ( I ) ;  

( 5 )  tile amoiiiit oi' i i~oi ic~. .  cspressed in t1oli;rrs. tlie go\.ei-i~niciitol 
body is iii\.csting 01- has insestcd i l l  any f~ind or iiivcsiinciit entity; 

(12) a description of all oftlie types o f  bi~sinesses ti goveriiriient:iI 
body is or has invested in ttiroiigl~ a f~ ind  or investinent entity[.] 

Gov't Code 5 552.0225ja). (b)(3), (5). (12). The exceptions to disclosiirc So~iiid in tire Act 
do not apply to inforination that is ~niatle piiblic by section 551.0225. See Open Records 
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Decisio~i Nos. 623 at 3 (1994). 525 at 3 (1989). Tliel-efore. tlie itifonnation subject to 
subsection 552.0225(b), which \ye have iiiarked. must be released. 

Turning to tile remaining infooriliatioii: section 552. I 1  1 excepts froni public disclosiire "an 
iiitemgency o r  intraagency nieniorandi~m or letter that \vould not be available by la\\, to a 
party it1 litigation wit11 the agency." Gov't Code ji 552.1 11. Tlie purpose of this exception 
is to protect advice, opinion, and reco1ni1iendation in the decisional process and to eiicourage 
open and frank discussion in the deliberative process. See.41i.siiri s. City of.7i~1iAriiorii0, 630 
S.\\;.2d 391,394 (Tex. Ap11.-San Antonio 1982, no writ); Open Records Decision S o .  538 
at I-? (1990). 

In Ol>eli Records Decision No. 61 5 ( 1993). this office rc-ex~itiiiiied tile statutory predecessor 
to section 552.1 1 1  in light of tlic decision in Te,xcis De,r~iii.itiietii qf Pltblic Sofh~y v.  
Gilbi.i:nfi~, 532 S.\V.2d 408 v e x .  App.-Austin 1992, no writ). We deterniined that 
section 552.1 1 1  excepts only those ii~ternal cornmunications that consist of advice, 
recoi-i~mendations, opinions, atid other material reflecting the policymaking processes of the  
govel-nmcntal body. See Open Records Decision No. 615 at 5. A governmental body's 
policymaking filnctions do not encoii~pass routiiie iiiternal adiiiinistrative or personnel 
niatters. and disclosiire ofi~iforiiiation nbo~it such niatters \ \ i l l  not iiiliibit kec  disciissiorl of 
policy issiies among agency personiicl, /[I . :  .sc,i, ri/,so i'io, o/'C;cii./ii~ii/ 1,. 7%~. I>ii/lii.~ .i/i~i.iii~ig 

.\'c,ii\. 22 S.iV.3d 351 (Tcx. 2000) (scciioii 552.1 I I not aj,plicahlc to pcrsolincl-rel;itcd 
coiliiiiiinicatiolis that did not involve policymaliiiig). A go\e~-iiiiieiital body's policyniaking 
fiinctioiis do iiicl~ide adiiiinistrative and personnel tiiatters of broad scope that affect the 
go\~ernnieiltal body's policy iliission. See Open Records Decision No. 63 I at 3 (1995). 
Ful-ther. sectioti 552.1 I I does not protect facts and written observations of facts and events 
tliat are severable froni advice, opinio~is, and reconimendations. See Open Records Decision 
No. 615 at 5. Ii: I?owe\rer, the fiictual inihr~iiation is so iiicxtricably iiitert~viiied with 
iiiatel-i;ll involving advice, opinion. or recoliiinendation as to make swcrance oi ' t l~e Factual 
data inipracticai. rllc factital iiiSoriiiaiii>ii iiiay also bc \vitlilicld iindcr section 552.1 I I .  See 
Opeti Records tlccision No. 313 at 3 (l9S2).  

Section 552.11 1 applies not only to a gover~ni~ental  body's iiitci-nal meiiioraiidn, but also to 
niemoraiida l~repared for a governmental body by its outside consiiltant. Opeti Records 
Decision Nos. 462 at 14 (1987), 295 at 2 (1981). Inforniation created by an outside 
coiisilltailt for a governnicntal body iiiay colistit~ite intrnageiicy nicniora~ida t l~ai  riiay be 
witliheld under section 552.11 I when the oiiiside consultant is acting at tlie reqiicsi o f t h e  
szo\~ei-nnienral body and pci-fol-mi112 a tc~sli \\-ithin tile authority of tlie yovcriinienial body. - 
Opei! Itccoids Decisioii No. 631 at 4 (1095). 

)'oil iilt'oi-ii~ 11s that C'alltrn as so cia ti.^. liic. ("Cali;iii") "is an oiitsidc iilvestilieiii consi~lting 
liim pro\.idiiig varioiis investn~eiit coiisuititig sciviccs ibr- EIIS." 7t'oii slntc that tiie 
submitted inforniatioli is a preli~ninai-y repol-t prepared by Cailan for ERS and that this 
pi-elin~iiiary report lias not beer? finalized by Czilla~i or foi-iiiallp prcsetited to tlic ERS Board 
of Triistees. You assert tliat "[t]his ixeliminary rcpoi-t coiisists of ad\rice. opillioils, or 
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recomniendatio~is relative to ERS' policy decisions regarding the operation of the ERS 
investment program." Based upon your representatioiis and our review of the informatio~i, 
we agree that section 552.1 11 is applicable to the remaitii~ig information. Therefore, we 
conclude that ERS may withhold tlie remaining information pursuant to section 552.1 1 I of 
the Government Code. 

111 summary, the infomiation subject to subsection 552.0225(b), which we have marked, 
niilst be released. ERS may withhold the reiiiai~iitrg inforniation pursuant to sectioii 552.1 1 I 
oi'the Govcl-nmcnt Code. 

This letter ruling is limited to the particiiiar recot-cis at issue in this request atid limited to tile 
facts as presented to its; tlierefore, this ruling milst not be relied upon as a previo~is 
determination regarding any other records o r  any other circumstances. 

This rulitig triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the  requestor. For example, governmental bodies are prohibited 
Crom asking the attorney general to reconsider this niling. Gov't Code S 552.301 (9. If the 
governnreiltal body wants to challetrge tliis riili~ig, tlre govemniental body iiiust appeal by 
filing suit in Travis Couitty xvithiti 30 caieiidar days. In'. 8 552.324(b). In order to get tile 
full benefit ofsucli a11 appeal, tlie gover~iiiiciital body must tile suit withiii 10 caleridardays. 
Id.  8 552.353(b)(3), (c). If the go~crnnrerital body does not appeal tliis ruliiig aiid the 
goveniniental body does not comply with it, then both the requestor and the attorney geiieral 
have the right to file suit against tlie governmental body to eiiforce this ruling. Id. 
S 552.321(a). 

If this ruling requires tlie goveritnieiital body to release all or part of' the requested 
iiiformation, the go\.cr~inicntal body is rcspoiisibic for taking tlic next step. Bascd oil the 
statute, tlrc attoniey geiieral expects that. ~i)?oii rcceiviiig lliis I-tilii~g. tile goi~ei~iiii~ei~tal body 
t i i l l  either release the pitblic rccoi-ds pi-oiiiptly p~irsuaiit to section 551.221(a) of tlie 
Goveni~iient Code or file a lawsiiit challenging tliis ruling pursiiaiit to section 552.324 ofthe 
Government Code. If tlie governmeiital body filils to do one of these tliiiigs, then tlie 
requestor should report that failure to the attoriiey geiieral's Open Gouernniei~t Motline, toll 
free, at (877) 673-6839. The reqiiestor niay also file a complaiitt with the district or eoulity 
attorney. Itl. 5 552.321 5(e). 

If this ruli~ig requires or permits the goveriimeritai body to n~itliliold all or soiilc of the 
reqi~ested intbr~iialion, tlie reqricstor cat1 apjxal that decision by suiiig the govet-nmeiital 
bociy. 1 .  52 .321 (a ) ;  %x.siis i ) e [ ~ ' t  ofPtih.  siifi.tj, 1:. Giibi.c~~it11, 812 S.W.2d 40s. 41 1 
(T'ex. App.---Austin 1992, no writ). 

Please remember that undel- tlie Act tlre release of iiiforinatioii triggcrs certain procedures 
for costs and cliarges to tlie requestor. Ifrecords are released in coiiipiiaiice \\,it11 this ruling. 
be sul-e tliat all clrarges for the iiiformation are at or below the legal amounts. Qiiestions or 
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conlplaints about over-charging must be directed to Hadassah Schloss at the Officc of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has qiiestions or comments 
about this ruling, they may contact our office. Althougii there is 110 statutory deadl~nc for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

, 

Jose Vela 111 
Assistant Attorney General 
Open Records Division 

Ref: ID# 2645 17 

Enc. Submitted docuincnts 

c: Mr. Robert V. Smith 
8 12 Indian Run Drive 
Pflugerviile, Texas 78660 
(wio eiiclosures) 


