
ATTORNEY GENERAL OF TEXAS 
- 

G R E G  A B B O T T  

December 1 1,2006 

Ms. Anne M. Constantine 
Legal Counsel 
DallasIFort Worth International Airport 
P. 0. Box 619428 
DFW Airport, Texas 75261-9428 

Dear Ms. Constantine: 

You ask whether certain infom~ation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned IDii266739. 

The DallasIFort Worth International Airport Board (the "board") received a request for "a 
copy ofthe oiigiilal solicitation (RFP) and [blid [tlabulation for conductionpre-employment 
investigations and verifications previously awarded to LVJP & Associates," a copy of the 
contract awarded to WJP & Associates ("WJP") and the pricing in that contract, and the 
names of all companies submitting bids for that contract and the pricing submitted by each. 
You state that you will release some of the requested information. You claim that the 
snbmitted information may contain proprietaly infonnzttion subject to exception under the 
Act, but tnake no arguments and talie no position as to whctlier the iiifo~mation is so 
excepted. Pursuant to section 552.305 of the Govcrnmcnt Code, you notified WJP, the 
interested third party, ofthe rcqiiest and of its opportuiiity to submit cornmeiits to this office. 
See Gov't Code 5 552.305 (permitting interested third party to s~ihniit to attorney general 
reasons vvhy requested informatiori should not be released); Open Records Decisioli No. 542 
(1990) (determining that statutory predecessor to section 552.305 penuits govemtnelital body 
to rely on interested tllii-d party to raise and explain applicability of csce.plion to disclosure 
in certain circumstances). We have considered WSP's comments and reviewed the submitted 
information. 
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Initially, ure note, and you acknowledge, that the board has not complied with the time 
periods prescribed by section 552.301(b) and section 552.301ie) of the Government Code 
in requesting a decision from this office. Wllen a governmental body fails to comply with 
the procedural requirement of section 552.301, the infom~ation at issue is presumed public. 
See Gov't Code 3 552.302; Hnncock v. State Bcl. of Ins., 797 S.W.2d 379, 381 (Tex. 
App.-Austin 1990, no writ); City of IIotouston 1). Elotiston Chronicle Pziblg Co., 673 
S.W.2d 316, 323 (Tex. App.-Houston [lst  Dist.] 1984, no writ); Open Records Decision 
No. 319 (1982). To overcollie this presumption, the governmental body must show a 
conlpelling reason to withhold the information. See Gov't Code 5 552.302; Hnt~cock, 797 
S.W.2d at 381. Because the third party interest at issue here can provide a compelling reason 
to overcome the presumption of openness, we will address U7JP's arguments. 

WJP contends that portions ofthe submitted inforn~ation are excepted from disclosure under 
section 552.1 10 of the Government Code. Section 552.1 10 protects: ( I)  trade secrets, and 
(2) commercial or financial infomlation the disclosure of which would cause substantial 
competitive harm to the person from whom the information was obtained. See Gov't Code 
3 552.1 10(a), (b). Section 552.1 10(a) protects the property interests of private parties by 
excepting from disclostire trade secrets obtained from aperson and privileged or confidential 
by statute or judicial decision. See icl. 5 552.1 10(a). A "trade secret" 

lnay consist of any formula, pattern, device or compilation of infoxmation 
wllich is used in one's business, and which gives [one] an opportunity to 
obtain an advantage over co~npetitors who do not know or use it. It may be 
a forn~ula for a chemical con~pound, a process ofmanufacturing, treating or 
preserving materials, a pattern for a machine or other device, or a list of 
customers. I t  differs from other secret infom~ation in a business in that it is 
not simply information as to single or cphemcral events in the conduct of the 
business, as for example the amount or other terms of a secret bid for a 
contract or the salary of ccrtaiti employees. . . . A trade secret is aprocess or 
device for continuous use in the operatio11 of the business. Generally it 
relates to the production of goods, as for example, a machine or for~nuia for 
the prodiiction of an article. It may, ho\veves, relate to the sale of gootis or 
to other operations in tile business, such as a code for dcterinining discounts, 
rebates or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkecp~ng or otliei office management 

RES.I.A.I.EMENT OF TORTS 5 757 cmt. b (1939); scc ii/.ro i[iric (hrp. 1,. /I!/S/i~es, 314 
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (198O), 232 (1979), 217 
(1978). 

There are six factors to be assessed in dctenniniu# whether infoxmation qiialifies as a 
tradc secret: 



Ms. Anne M. Constantine - Page 3 

(1) the extent to which the information is known outside of [the company's] 
business; 

(2) the extent to which it is known by employees and others involved in [the 
company's] business; 

(3) the extent of measures taken by [the company] to guard the secrecy ofthe 
infom~ation; 

(4) the value of the information to [the company] and to [its] competitors; 

(5) the amount of effort or money expended by [the company] in developing 
this information; and 

(6) the ease or difficulty with which the infomiation could be properly 
acquired or duplicated by others. 

RESTATEMENT OF TORTS 6 757 Cmt. b (1939); see also Open Records Decision NO. 232 
(1979). This office must accept a claim that information subject to the Act is excepted as a 
trade secret if apriina facie case for exemption is made and no argument is submitted that 
rebuts the claim as a matter of law. Open Records Decision No. 552 (1 990). However, we 
cannot co~lclude that section 552.110(a) is applicable unless it has been shown that the 
information meets the definition of a trade secret and the necessary factors have been 
demonstrated to establish a trade secret claim. Open Records Decision No. 402 (1983). 

Section 552.110(b) protects "[c]ommercial or financial information for which it is 
demonstrated based on specific fact~ial evidence that disclosure would cause substantial 
competitive harm to the person fro111 whom the infom~ation was obtait~ed[.]" Gov't 
Code 5 552.1 lO(b). This exception to disclosure requires a specific factual or evidentiary 
showing, not conclusoryor generalized allegations, that suhstaiitial competitive injury would 
likely res~tlt from release of the information at issue. See id.; see also ikiiorii~l i'clrks & 
Cor7servilfio1~ Ass'ri v. Mortoii, 498 F.2d 765 (D.C. Cir. 1974); Open Records Decision 
KO. 661 (1999). 

Having considered \VJP's arguments and reviewed the submitted information, we find that 
WJP has not established by specific factiial evidence that any of the submitted information 
is excepted fi-om disclosure as either trade sccret infor~nalion under section 552.1 10(a) or 
conimcrcial or financial informati011 thc release of ~vhich \vould cause WSP substa~ltial 
competitive 1~an-n under section 552.1 10(b). See RI-:ST.~'SJ~MEN-J. OF TOWS 5 757 cmt. b 
(1939) (idol-mation is generally not trade secret unless it constitutes "a process or device for 
continuous use in the operation of thc business"); Open Records Decision Nos. 661 (1999) 
(for information to be withheld under conlmercial or financial information prong of section 
552.1 10(b), business ini~st show by specific factual evidence that substantial competitive 
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injury would result from release of particular information at issue), 541 at 8 (1990) (public 
has interest in knowing terms of contract with state agency), 509 at 5 (1988) (because costs, 
hid specifications, and circumstances would change for future contracts, assertion that release 
of bid proposal might give competitor unfair advantage on future contracts is too 
speculative), 319 at 3 (1982) (information relating to organization and personnel, market 
studies, qualifications, and pricing uot ordinarily excepted from disclos~~re under statutory 
predecessor to section 552.110). Specifically, we note that some of the information WJP 
seeks to withhold includes pricing information. We note that the pricing information of a 
winning bidder is generallynot excepted iundersection 552.1 10. SeeOpcnRecords Decision 
No. 5 14 (1988) (public has interest in knowing prices charged by government contractors). 
Thus, the board may not withhold any of the subniitted infortnation under section 552.1 10 
of the Government Code. 

We note that some of the remaining infomiation may be excepted from public disclosure 
under sections 552.136 and 552.147 of the Government Code,' Section 552.135 of the 
Government Code states that "[~lJotwithstanding any other provision of this chapter, a credit 
card, debit card, charge card, or access device number that is collected, assembled, or 
maintained by or for a governmental body is coiifidential." Gov't Code 6 552.136. The 
board must wit11liold the marked account nunibcrs pursuant to section 552.136 of the 
Government Code. 

Section 552.147 of the Government Code provides that "[tJiie social seciirity number of a 
living person is excepted from" required public disclosure {under the Act.' The board must 
withhold the social security number you have marked, in addition to the number we have 
marked, in the remaining information under section 552.147 of the Gove~nment Code. The 
remaining submitted information must be released to the requestor. 

This letter ruling is limited to the pavtict~lar records at issuc in this request and limited to the 
facts as presented to us; tlicrefore, tliis ruling must not be relied upon as a previous 
detenninatioii regarding any other recoi-ds or any other circamstances. 

This ruling triggers iriiportant deadlines regarding the rights and rcsponsibilitics of the 
governmental body and of thc requestor, For example, governmental bodies are prohibited 
from asking the attorney general to reconsider tliis ruling. Gov't Code 5 552.301 (I). If the 
governmental body wants to challenge this ruling, tile govcrnn~ental body must appcal by 

"~I~eOTficcoCtlie Attoriiey Gcnesal will laisemaiidatory esccptiotisoi~belialfofagovernmcntalbody, 
but ordinarily will not raise otlier exceptions. Open Records Ilecision Nos. 481 (1987), 480 (1987), 470 
(19x7). 

'We note that section 552147(b) oftlie Government Code aiithorlzes agovcniniental body to redact 
a living person's social security number frompiib1ic release without the liecessity ofrequesting a decisioli from 
this ofiice under tile Act. 
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filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 4 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this rulingp~~rsuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Opeii Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 3 552.321 5(e). 

If this ruling requires or permits the govemnlental body to withhold all or some of the 
requested information, the requestor call appeal that decision by suing the governmental 
body. Id. 3 552.321(a); Texm Ijep't of Pub. Scfejy V .  Gilhreiitll: 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in coulpliance with this ruling, be 
sure that all charges for the inforn~ation arc at or below the legal amounts. Questions or 
complaints about over-charging Innst be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has qtlestions or comments 
about this ruling, they may contact our office. Although thcre is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerelv. 

. . 

Assistant Attorney Gencral 
Open Rccords Division 
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Ref: ID# 266739 

Enc. Submitted documents 

c: Mr. Hul Kenney 
National Sales Manager 
Employment Screening Services 
43 17 Bragg Place 
Plano, Texas 75204 
(wlo enclosures) 

Mr. Walter Pinckney 
WJP & Associates 
1401 Elm Street, Suite 3388 
Dallas, Texas 75202 
(W/O enclosures) 


