
G R E G  A B B O T T  

December 1 1,2006 

Mr. Galen Gatten 
Assistant City Attorney 
City of Midland 
P.O. Box 11 52 
Midland, Texas 79702-1 152 

Dear Mr. Gatten: 

You ask whether certain illfonilation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 266531. 

The City of Midland (the "city") received a request for a named police officer's personnel 
file. You claim that the requested information is excepted from disclosure under sections 
552.1 17 and 552.130 of the Government Code. We have considered the exceptions you 
claim and reviewed the snbinitted infonilatioii. 

Section 552.101 of the Goveninienl Code excepts froni ciisciosure "inforniation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision."' Gov't 
Code 8 552.1 01. ?'],is section encompasses inronnation protected by other statutes. The 
subinittcd information includcs niedical records, access to which is governed by the Medical 
Practice Act ("MPA"), subtitle B oftitle 3 of the Occupations Codc. Section 159.002 of the 
MPA provides: 

(a) A comm~inication betwcen a pliysician and a patient, rclative to or in 
connection with any professional services as a physician to the patient, is 

' l ' l~e  Office of' tile At to i~~ey  Geilzi-ni i\.ili raise a n~anilatoi-y exceptioi~ like sectioil 552.101 on behalf 
of a governmental body. but ordiilarily will not raise other exceptions. Ope11 Records Dccisioii Xos. 481 
(1987). 480 (1987). 470 (1987). 
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confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is coiifidential and 
privileged and may not bc disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential colnmunication 
or record as described by this chapter, other than a person listed in Section 
159.004 w t ~ o  is acting on the patient's behalf, may not disclose the 
infomiation except to the extent that disclosure is collsistent with the 
authorized puiposes for which the information was first obtained. 

Occ. Code 3 159.002(a)-(c). lilformatioll that is subject to the MPA includes both medical 
records and information obtained from medical rccords. See id, l.5 159.002, ,004; Open 
Records Decision No. 598 ( 1  991). Medical records may be released only as provided under 
the MPA. Open Records Decision No. 598 (1991). We have marked the information that 
may be released only in accordance with the MPA. 

Next, we note that a portion of the s~~binitted infonnation is subject to chapter 61 1 of the 
Health and Safety Code, which provides for the confidentiality of records created or 
maintained by a niciltal health professional. Section 61 1.002(a) reads as follo\vs: 

Communications betwecn a patient and a professional, and rccords of tlie 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a profcssioiial, arc confidential. 

Health & Safety Code i; 61 1.002. Section 61 1.001 defines a "professional" as (1) aperson 
authorized to practice mcdicinc, (2) a pcvson liccnsed or certified by tlie state to diagnose, 
evaluate or treat niei~tal or emotional conditions or disorders, or (3) a person tlie patient 
reasoilably believes is authorized, licensed, or certificd. Id.  6 61 1.00l(b). Sectioils 61 1.004 
and 61 1 .0045 provide for access to mental I~eallh records only by ccrtain individilals. See 
Open Records Decisioii No. 565 (1990). We liavc marked the ilifor~nation that constitutes 
mental healtli records, and that may only be released iii accordance with sectiolis 61 1.004 
and 61 1.0045 of  the Heallh and Safety Code. See Health & Safety Codc $ 61 1.004(a)(5) 
(professional may disclosc confidential information to patient's personal representative if 
patient is deceased). 

Section 552,101 also cncompasscs section 1703.306 of the Occupatioiis Code, wlrich 
'Provides that "[a] gove~iiniental agency that acquircs infonuation from a polygraph 
esamjnatioii ulidcr this section shall maintain the coilfidentiality of the information." Occ. 
Codc 5 1703.306(b). Tlie city must wiihhold the polyyrapli inforiliation \ye liavc ~narlted 
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under section 552.101 ofthe Government Code in conjunction with section 1703.306 of the 
Occupations Code. 

We note that the submitted fingerprints are excepted from disclosure under section 552.101 
in conjunction with chapter 560 of the Government Code. Chapter 560 of the Government 
Code provides that a governmental body may not release fingerprint information except in 
certain limited circumstances. See Gov't Code $ 3  560.001 (defining "biometric identifier" 
to include fingerprints), .002 (prescribing manner in which biometric identifiers must be 
maintained and circumstances in which they can be released), .003 (providing that biometric 
identifiers in possession of governmental body are exempt from disclosure under Act). You 
do not infoml LIS and the submitted information does not indicate that section 560.002 
pennits the disclosure of the submitted fingerprint information. Accordingly, the submitted 
fingerprint information, which we have marked. is confidential under section 560.003 and ~. 

must be withheld under section 552.101. 

Section 552.101 also encompasses the common law right of privacy, which protects 
infonnation if it (1) contains highly intimate or e~llbarrassing facts, the publication of which 
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to 
the public. Itldus. Foziizd 1'. Te.x. Iililz~s. Accideizi Btl., 540 S.W.2d 668, 685 (Tex. 1976). 
This office has found that the following types of information are excepted fiom required 
public disclosure under common law- privacy: personal financial information not relating to 
a financial transaction between an individual and a govenimental body, see Open Records 
DecisionNos. 600 (1 992), 545 (1990) and some kinds ofmedical information or information 
indicating disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987) 
(illness from severe emotioi~ai and job-related stress), 455 (1987) (prescription dn~gs ,  
illnesses, operations, and physical handicaps). \?'e have marked the information that milst 
be withheld under section 552.101 in conjunction with common law privacy. 

Section 552.11 7(a)(2) of the Goveriiment Code excepts from disclosure the home address, 
home telephone number, social security nun~ber, and family member information of a peace 
officer, regardless oi'~v1ictIler tlie peace officer complies\irith sections 552.024 or 552.1 175. 
We also note that section 552.1 17(a)(2) of the Government Code is applicable to a peace 
officer's cell pllonc anc1 pagcr numbers only ifthe cell phone or pagcr service is paid for by 
the officer with his or her oxvn funds. See Open Records Decision No. 670 at 6 (2001). 
Section 552.1 17(a)(2) adopts thc definition of peacc officer found at article 2.12 of the Code 
of Criminal Proccdilre. Therelbrc, to the cxtcnt the information xvc have nlarkcd pertains to 
a peace officer, this inforn~ation milst be witlilield uiidcl- scctioil 552.1 17(a)(2). 

To the extent that the individuals whose information is at issue arc not currently licensed 
peace officers, but ai-e current or fo~-nler depai-tme~it employees, section 552.1 17(a)(l) may 
apply. Section 552.1 17(a)(l) exccpts from disclosi~re the 11ome address, home telephone 
number, social sccut-ity ni~iiibers, and fi~mily member infonnation of current or former 
official or cn~ploycc of a govei-nmcntal body \\rho requests that this information be kept 
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confidential under section 552.024. Whether a particular piece of information is protected 
by section 552.117 must be determined at the time the request for it is made. See Open 
Records Decision No. 530 at 5 (1989). Therefore, the city may only withhold information 
under section 552.11 7(a)(l) on behalf of a current or former official or employee who made 
a request for confidentiality under section 552.024 prior to the date on which the request for 
this information was made. Accordingly, if the employees timely elected to keep their 
personal information confidential, the city must withhold the infom~ation we have marked 
under section 552.1 17(a)(l). The city [nay not withhold this information under section 
552.1 17(a)(1) if the en~ployees did not make timely elections to keep the information 
confidential. 

h'ext, section 552.147 of the Government Code provides "[tjhe social security number of a 
Irving person is excepted from" required public disclosure under the Act.2 Therefore, if the 
social security numbers in the submitted infonnation are not protected under section 552.1 17 
of the Government Code, they nl~ist be wlthheld under section 552.147 of the Government 
Code. 

Finally, section 552.130 of the Governlnent Code provides in relevant part: 

(a) Information is cxcepted from the requirement of Section 552.021 if the 
infonnation relates to: 

(1) a motor vehicle operator's or driver's license or pcrmit issued by 
an agency of this state; [or] 

(2) a motor vehicle title or registration issued by an agency of this 
state[.] 

Gov't Codc 552.1 30(a)(1), (2). Therefore, the city must withhold the information we have 
marked under scction 552.130. 

In summary, we have marked thc information that may be released only in accordance with 
the MPA and sections 61 1.004 and 61 1.0045 of the Health and Safety Code. The city must 
\vithhold the infonnation we have marked under section 552.101 of the Govenlnlcnt Codc 
in conjunction \vith section 1703.306 of the Occi~pations Code, section 560.003 of the 
Govemmeilt Code, and comnlon law privacy. To the extent the information we have marked 
pewains to a peace office]-, this inforn~ation itlust be withheld under section 552.1 17(a)(2) of 
the Government Code. To the extent that the individuals whose information is at issue are 
not currently licensed pcace officers, but are current or former department employees, thc 

'We note tirat S C C ~ ~ O I I  lj2.!47(h) of tile Goves~rmeiit Code ai~tl!osizcs a govesnrneii:al hody to redact 
a living person's socia! sczi~rity ~iuiiiher fronipublic release \vithoiit tire necessity of requesting a dccision fro111 
this oflice under the .4cl. 
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city must withhold the information we have marked under section 552.117(a)(I) if these 
employees timely elected to keep their personal information confidential. If the social 
security numbers in the submitted information are not protected under section 552.117 ofthe 
Government Code, they must be withheld under section 552.147 of the Government Code. 
The city must withhold the information we have marked under section 552.130 of the 
Government Code. The remaining submitted information must be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
dctern~ination regarding any other records or any other circumstances. 

This n~ l ing  triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing stlit in Travis County within 30 calendar days. Iti. $552.324(b). In order to get the full 
benefit of  such an appeal, the govemrnental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the govemniental body does not appeal this ruling and the 
govern~nental body does not con~ply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552,32l(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the govcrnniental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, ilpon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a ia\vsuit challenging this ruling pt~rsuaut to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Itl. 5 552.3215(e). 

If this ruling requires or peni~its the go\~ernmeiital body to withhold all or some of the 
reqricsted infolination, the requestor can appeal that decision by suing the goverii~nental 
body. Id. 5 552.321(a); Te.riis L)ep'I of Puh. Stfet j ,  1,. t;iihreciti~, 842 S.W.2d 408, 411 
(l'ex. App--Austin 1992, no writ). 

Please rc~iienibertliat under the Act the release of infomiation triggers certainproceciures for 
costs anci charges to the requestor. If recorcls arc released in conipliance with this ruling, be 
sure that all charges fbr the iiiroimation arc at or below the legal amounts. Q~~est ions or 
complaints about over-chai-ging niiist be directed to Hadassah Schloss at the Office of the 
Attorney General at (51 2) 475-2497. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Tamara L. Harswick 
Assistant Attorney General 
Open Records Division 

Ref: ID# 26653 1 

Enc. Submitted documents 

c: Mr. Daniel Skolficld 
Odessa American 
P.O. Box 2652 
Odessa, Texas 79760 
(W/O cnciosures) 


