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- - -- 
G R E G  A B B O T T  

December 12,2006 

Ms. Karen Rabon 
Assistant Attomey General 
Public Information Coordmator 
Office of the Attomey General 
P.O. Box 12548 
Austin. Texas 7871 1-2548 

Dear Ms. Rabon: 

You ask whether certain information is snhject to required public disclosure under 
chapter 552 of the Government Code. Your request was assigned ID# 266736. 

The Office of the Attorney General (the "OAG") received a request for information "related 
to the distribution of public funds to NewDay Services for Children & Families 
["NewDay"]." As a result of the requestor's narrowing of the request to exclude some 
confidential information, the OAG has released most of the information. The OAG claiiiis 
Exhibit B is excepted from disclos~ire under section 552.1 11 of the Government Code. In 
addition, because NewDaymay have an interest in \vithholdiiig Exhibit C, the OAG notified 
NewDay of tlie rcquest pursuant to section 552.305 of the Government Code. Gov't Code 
5 552.305 (pemiitting interested third party to s~tbmit to attorney general reasons why 
requested inforniation should not be rcleased); Open Records Decision No. 542 (1990) 
(detennining that statutory prcdecessorto Gov't Code 552.305 pennits goveliimental body 
to rely on interested thil-d party to raise and explain applicability of exception in Open 
Records Act in ceriain circomstanccs). We have considered tlie OAG's arguments and have 
reviewed the submitted sample of info~inat io~~. '  We have also received and considered 

'We assume that tlie '.san1pizW rccords submitted to this ofiice are triily reprcscntative of the requested 
records as n  hole. SPC Opc11 Records 1)ecisioii XOS. 409 (1988), 497 (1988). Tliis open records letter docs 
not reach and. tliereforel does not ai~tliorize tile \iitiiIioiiii~~g of any other reqiiesred records to tlic extent that 
tiiosc records contain si~bstantially different types of  information thaii that submitted to this office. 
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comments from therequestor. Gov't Code $ 552.304 (personniay submit written comments 
regarding release of information). 

The OAG asserts Exhibit B, a draft document, is excepted under section 552.1 11 because it 
discusses specific policy issues. Section 552.1 11 excepts from public disclosure "an 
interagency or intraagency memorandum or letter that would not be available by law to a 
party in litigation with the agency." The purpose of this exceptioli is to protect advice, 
opinion, and recornmeridation in the decisional process and to encourage open and frank 
discussioil in the deliberative process. See Azrsti~l v. City ofSrrir Ailtonio, 630 S. W.2d 391, 
394 (Tex. App.-San Antonio 1982, no writ); Open Records DecisionNo. 538 at 1-2 (1990). 
In Open Records Decision No. 615 (1993), this office re-examined the statutory predecessor 
to section 552.1 11 in light ofthe decision in T~.YLIS Dep~l~.tnieirt ofPlrhlic Scgety v. Gilhrenth, 
842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We deteimined tliat sectioii 552.1 11 
excepts only those internal comm~mications that consist of advice, recommendations, 
opinions, and other material reflecting the policymaking processes ofthe governmental body. 
See Open Records Decision No. 615 at 5. A governmental body's policynlaking functions 
do not encontpass routine internal administrative or personnel matters, and disclosure of 
iiifoimation about suchmatters will not inhibit free discussionofpolicy issues among agency 
personnel. Id.; see also City of Gar-lriiic! v. Tl~e  Dtrllns h4ortliilg N e w ,  22 S.W.3d 35 I (Tex. 
2000) (Gov't Code 5 552.1 11 not applicable to personnel-related comn~unications that did 
not involve policymaking). A govemmental body's policyruaking functions do include 
administrative and personnel matters of broad scope that affect the go\~emniental body's 
policy mission. See Open Records Decision KO. 631 at 3 (1995). Further, section 552.1 11 
does not protect facts and written observations of facts and eveiits that are severable from 
advice, opinions, atid recomniendations. See Open Records Decision No. 615 at 5. If, 
iiowever, tlie factual information is so inextricably inlert~vined with inaterial involving 
advice, opinion, or recommendation as to make sevcraiice of the factual data impractical, the 
factual information inay also be ~vitlihcld under section 552.1 1 1. See Open Records Decision 
No. 313 at 3 (1982). 

This office also has concluded that a prelirniiiary draft of a doc~linciit tliat is inteiided for 
public release in its final fol-m necessarily represents the drafter's advice, opinion, anci 
recommendation with regard to tiic form and coii:eilt of the final documc:lt, so as to be 
excepted from disclos~rre uiider section 552.1 11. See Open Kccords Decision No. 559 at 2 
(1 990) (applying statulorypredecessor). Sectioll552.1 I 1 protects factual illformation in tlie 
draft that also wili be included in the final version of tlie document. See icl, at 2-3. Thus, 
section 552.1 11 encompasses the elitire contents, including conlnicnts, uiiderlining, 
deletions, and proofreading marks, of a preliminary draft oCa policyiiaking docuriient that 
will bc relcascd to tile public in its final form. See id. at 2. Therefore, if tlie OAG will 
release a copy of the document reprcsellteci by Exhibit B in its filial Con11 to the public, then 
tlic OAG may withliold the draft doc~irncni iii its elltirely under scctioli 552.1 11 as advice, 
opi~iioii, or rccomnicndatioi~s coiicei-tiiitg a policyt~akii?g n~atter. However, if the OAG does 
not release a final version ofthe document, wc have marked the factiial infot-ttiatioli that is 



Ms. Karen Rabon - Page 3 

not excepted under section 552. I1 1 and must be released. The OAG may withhold the rest 
of Exhibit B under section 552.1 11 if it does not release a final version. 

Next, NewDay contelids that revealing the names of the church and persons who coiltribute 
their property, time, and services to NewDay and its services and programs would violate 
their First Amendment rights to freedom of association. Thus, NewDay asserts the names 
are excepted from disclosure under section 552.101 ofthe Government Code, which protects 
"information cousidered to be confidential by law, either constitutional, statutory, or by 
judicial decision." Gov't Code $ 552.101. The First Amendment guarantees the freedom 
of association for the purpose of advancing ideas and airing grievances. U.S. Const. amend. 
I; NAACP v. Aluhrzi?zrr, 357 U.S. 449,460 (1958). The party asserting the right ofassociation 
bears the initial burden of making a prima facie showing of hami to its First Ameildmeilt 
right. Iiz re R i ~ y  Aren Citizens Agniizst L<i,r,sziii Ahiise, 982 S.W.2d 371, 376 (Tex. 1998). 
Such a burden is a light one. Id. The party "need sholv only a reasonable probability that the 
con~pelled disclosure of a party's contributors' nanies will subject them to threats, 
harassment, or reprisals from either Government officials or private parties." Bcickley v. 
Vuleo, 424 U.S. 1, 74 (1976). Such proof includes "specific evidence of past or present 
harassment of nien~bers due to their associational ties, or of harassment directed against the 
organization itself." Id. 

NewDay is a faith-based, non-profit organization under section 501(c)(3) of the Internal 
Revenue Code. NewDay has received public grants to provide services to county courts, 
comlniinity supen~isiori units, and detention centers through its various programs. NewDay 
seeks to withhold the nanies of instructors in such programs as well as the llanle of the 
church that provided it with classroom space for a certain program. NewDay colltcnds "[ilt 
is reasonably probable that the compelled disclosure oTNewDay's contributors will subject 
them to threats, harassment, or reprisals from either Government officials or private parties 
~ v h o  arc antagoi~istic to the beliefs held by aud services perfomled by NewDay." Further, 
NelvDay asserts "[c]ompelled disclosure of NewDay's contributors may have a chilling 
effect on the willingness ofcontributors to associate with NewDay and on the organization's 
own acti\~ilies." NewDay has not offered any specific evicleilce ofpast or present harassment 
of its colltributors due to their associational ties or of harassrneiit against NewDay itself. 
Rather-, NewDay's assertions arc entirely co~~clusory. Accordingly, we concludc tlic OAG 
may not withhold the names of Ne~vDay's contributors uilder the right of associatio~i. 

111 summary, the OAG viiay \vithhold Exhibit B under scctioi~ 552.1 11 and must release 
Exhibit C:. 

This letter ruling is limited to the particular records at issue i i i  this request and limited to the 
facts as presented to us; therefore, this rliling miist not he relied upon as a previous 
deterillination regarding ally other records or any othcr circumstances. 

This ruling triggers i~liportailt deadlines regarding the rights and respoilsibilities of tile 
governmental body and of the requestor. For example, governmental bodies ai-c prohibited 
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from asking the attorney general to reconsider this ruling. Gov't Code ji 552.301(f). If the 
governmental hody wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
kl .  6 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental hody is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the govevnmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Governmerit Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governnlental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a con~plaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this d i n g  requires or pern~its the governmental body to withhold all or some of the 
requested infonnation, the requestor call appeal that decision by suing the govemmental 
body. Id. 3 552.321(a); Te.xcrs Dep't ofpub.  Safety v. Gilbreath, 842 S.W.2d 408, 411 
(Tcx. App.--Austin 1992, no writ). 

Please remember that under the Act the release of infonnation triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the inforn~ation are at or below the legal amounts. Questions or 
complaints about over-charging n~ust  be directed to Hadassah Schloss at the Office of the 
Attorney Gencral at (512) 475-2497. 

If the governnlental body, the requestor, or any other person has questions or comments 
about this ruling, they i11ay contact our office. Although tl~ere is no statutory deadline for 
contacting us, the attorney general prefers to receive any coinlncnts within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Yen-tia Lc 
Assrstant Attorney Gcneial 
Opcn Records Division 
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Ref: ID# 266736 

Enc: Submitted documents 

c: Ms. Lane Dilg 
ACLU 
915 15'h Street, NW, 2nd Floor 
Washington, D.C. 20005-2313 
(WID enclosures) 

Mr. Mack Ed Swindle 
Whitaker, Chalk, Swindle & Sawyer, L.L.P 
3500 City Center Tower TI 
301 Commerce Street 
Fort Worth, Texas 76102-4186 
(W/O enclosures) 


