
ATTORNEY GENERAL OF TEXAS 
- 

G R E G  A B B O T T  

December 12.2006 

Mr. W. W. McNeal 
Attorney at Law 
P.O. Box 1259 
Lockhart, Texas 78644 

Dcar Mr. McNeal: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Yo~rr request was 
assigned ID# 266669. 

The Martindale Police Department (the "department"), which you represent, received a 
request for information relating to a named police officer. You claim that the requested 
information is excepted under sections 552.101, 552.102, 552.1 15, 552.1 17, 552.1 175, and 
552.1 19 of the Government Code. We have considered the exceptions you raise and have 
reviewed the information you submiited. 

Initially, we address your obligations under section 552.301 of the Government Code. This 
section prescribes procedures that must be followed in asking this office to decide whether 
requested information is excepted from public disclosure. Section 552.301(b) requires the 
governmental body to ask for the attorney general's decision and state the exceptions to 
disclosure that it claims not later than the tenth business day after the date of its receipt of 
the written request for information. See Gov't Code 5 552.301(b). Pttrsuant to 
section 552.301(e), a governmental body is required to submit to this office within fifteen 
business days of receiving an open records request (1) general written comments stating the 
reasons why the stated exceptions apply that would allow the information to be withheld, 
(2) acopy ofthe written request for inforniation, (3) a signed statement or sufficient evidence 
showing the date the governmental body received the written request, and (4) a copy of the 
specific information requested or representative samples, laheled to indicate which 
exceptions apply to which parts of the documents. Although the department timely 
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submitted its request foradccision, the department failed to raise sections 552.115,552.117, 
552.1 175 and 552.1 19 of tlie Government Code as exceptions to disclosure within the ten- 
business-day deadline as required by section 552.301(b) of the Government Code. Further, 
the department failed to submit general written comments stating the reasons why the 
exceptions apply as required by section 552.301(e) of the Government Code. 

Pursuant to section 552.302 of tlie Government Code, a governmental body's failure to - 
coniply with the procedural requirements of section 552.301 results in the legal presumption 
that the irifoniiatioii is public and must be released. Information that is presumed public 
must be released unless a goveinmental body demonstrates a compelling reason to withhold 
the information to overcome this presumption. See Ifancock v. State Bd. of Ills., 797 
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make 
compelling demonstration to overcome presiimption of openness pursuant to statutory 
predecessor to section 552.302); Open Records Decision No. 319 (1982). A compelling 
reason exists when third-party interests are at stake, or when information is confidential 
under other law. Open Records Decision No. 150 (1977). As your claims under sections 
552.101, 552.102, 552.115, 552.117, 552.1175 and 552.119 ofthe Govemment Code can 
provide compelling reasons for non-disclosure, we will address these exceptions. 

Section 552.102 excepts from disclosure "information in a personnel file, the disclosure of 
which would constit~lte a clearly unwarranted invasion of personal privacy." Gov't Code 
9 552.102(a). In Hzthevt v. Htirte-Hank Texas Newspcrpers, 652 S.W.2d 546 (Tex. 
App.-Austin 1983, writ ref d n.r.e.), the court ruled that the test to be applied to information 
claimed to be protected under section 552.102(a) is the same as tlie test formulated by the 
Texas Supreme Court in Irztlzrstuinl Founrlntior~ for information claimed to be protected under 
the doctrine of common-law privacy as incorporated by section 552.101 of tlie Act.' See 
Itzdus. Fozcrzd. 11. Tes. Ir~dzts. Acciderzt Bd., 540 S.W.2d 668, 683-85 (Tex. 1976). 
Accordingly, we will consider your privacy claims under section 552.101 and section 
552.102(a) together. 

111 order for infoilnation to be protected from p~iblic disclosure by the doctrine of common- 
law privacy under section 552.101, the infomatioil must meet the criteria set out in 
Irirl~tstrinl Fo'olrnrlittiotz. In Irl~lzrstrial Foztrttkrtiorz, the Texas Supreme Court stated that 
information is excepted from disclosure if (1) the information contains highly intimate or 
embarrassing facts the release of which would be highly objectionable to a reasonable 
person, and (2) the information is not of legitimate concern to the public. Id. at 685. 
Additionally, this office has found that the following types of information are excepted from 
required public disclosure under common-law privacy: some kinds of medical information 
or information indicating disabilities or specific illnesses, see Open Records Decision 

'Section 552.101 of the Government Code excepts from disclosure "information considered to be 
confidential by law, eitherconstihitional. statutow, orbyjudicial decision." Gov't Code 5 552.101. This section 
encompasses the doctrine of comn~on-la\\, privacy. 
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Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987) 
(prescription drugs, illnesses, operations, and physical handicaps), and personal financial 
information not relating to the financial transaction between an individual and a 
governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990) (deferred 
compensation information, mortgage payments, assets, bills, and credit history protected 
under common-law privacy), 373 (1983) (sources of income not related to financial 
transaction between individual and governmental body protected under common-law 
privacy). Upon review, we find that none of the submitted information is confidential under 
common-law privacy; therefore, none of this information may withheld on that basis. See 
ge~~eml ly  Open Records Decision Nos. 470 at 4 (1987) (public has legitimate interest in job 
performance of public employees), 444 (1986) (public has legitimate interest in knowing 
reasons for dismissal, demotion, promotiotl, or resignation of public employees), 423 at 2 
(1984) (scope of public employee privacy is narrow). 

You raise section 552.1 15 of the Government Code. Section 552.1 15(a) provides that "[a] 
birth or death record maintained by the bureau of vital statistics of the Texas Department of 
Health or a local registration official is excepted from the requirements of Section 
552.021[.In Section 552.1 15 only applies to inforn~ation maintained by the bureau of vital 
statistics or local registration official; therefore, the department may not withhold the 
s~rbmitted birth certificate pursuant to section 552.11 5. See Open Records Decision No. 338 
(1982). 

Section 552.1 17(a)(2) excepts from discios~lre the home address, home telephone number, 
social security number, and family member information of a peace officer, regardless'of 
whether the officer made an election under section 552.024 or 552.1 175.' See Gov't Code 
5 552.117(a)(2); Open Records Decision No. 622 (1994). Based on our review, we find that 
the department must withhold the information we have marked pertaining to the named 
officer pursuant to section 552.1 17(a)(2) of the Government Code. 

You also claim that some of the remaining information is subject to section 552.1175 of the 
Government Code. This exception provides in relevant part: 

(a) This section applies only to: 

(1) peace officers as defined by Article 2.12, Code of Criminal 
Procedure 

"'Peace Officer" is defined by article 2.12 of the Code ofcrinlinal Procedure. 
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(b) Information that relates to the home address, home telephone number, or 
social security number of an individual to whom this section applies, or that 
reveals whether the individual has family members is confidential and may 
not be disclosed to the public under this chapter ifthe individual to whom the 
information relates: 

( I )  chooses to restrict public access to the information; and 

(2) notifies the governmental body of the individual's choice on a 
form provided by the governmental body, accompanied by evidence 
of the individual's status. 

Gov't Code $ 552.1 175(a)-(b). However, upon review, we find that you have failed to 
demonstrate how any portion of the remaining submitted information is confidential for the 
purposes of section 552.1 175. Accordingly, none of the remaining submitted information 
may be withheld on this basis. 

You also raise section 552.1 19 of the Government Code, which protects photogaphs of 
peace officers under certain circumstances. We note, however. that the submitted 
information does not include any photographs. Therefore, we do not address section 
552.119. 

The submitted records contain Texas motor vehicle record information.' Section 552.130 
of the Government Code excepts from disclos~~re information that "relates to . . . a motor 
vehicle operator's or driver's license or permit issued by an agency of this state [or] a motor 
vehicle title or registration issued by an agency of this state." Gov't Code 5 552.130. The 
Texas motor vehiclc rccord informat~on we have marked must be withheld pursuant to 
section 552.130 of the Government Code. 

The remaining submitted information contains a DD-214 form. Section 552.140 of the 
Government Code provides in relevant part: 

(a) This section applies only to a military veteran's Department of Defense 
Form DD-214 or other militarydischarge record that is first recorded with or 
that otherwise first comes into the possession of a governmental body on or 
after September 1, 2003. 

Gov't Code 5 552.140(a). Section 552.140 provides that a military veteran's DD-214 form 
or othermilitarydischarge record that is first recorded with or that othenvise first comes into 

'The Office ofthe Attorney General lirill raise mandatory exceptions onbehalfofa governnlental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Xos. 481 (1987), 480 (1987), 470 
(1987). 
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the possession of a governmental body on or after September 1, 2003 is confidential for a 
period of seventy-five years and may only be disclosed in accordance with section 552.140 
or in accordance with a court order. See rtl. 5 552.140(a), (b). Upon review, we find that the 
department first came into possession of the DD-214 form on or after September 1, 2003. 
Thus, we conclude that the department must withhold this infonnation, which we have 
marked, under section 552.140. 

In summary, the department must withhold: (1) the personal information liiarkcd under 
section 552.1 17; (2) the Texas motor vehicle record information marked under section 
552.1 30; and (3) the marked DD-214 form under section 552.140. The remaining submitted 
information must be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This n~ling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this n~ling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Iil. 9 552.324(b). In order to get tl-ie full 
benefit of such an appeal, the governmental body most file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the govemmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotiine, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 3 552.321 5(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbrentlz, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 
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Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
a b o ~ ~ t  this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

V 
Gilbert N. Saenz 
Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Mr. David W. Kiatta 
Attorney at Law 
6363 Woodway. S~iite 975 
Houston, Texas 77057 


