
ATTORNEY GENERAL O F  TEXAS 
- .- 
G R E G  A B B O T T  

December 15,2006 

Ms. Stephanie S. Rosenberg 
General Counsel 
Humble Independent School District 
P. 0 .  Box 2000 
Humble, Texas 77347-2000 

Dear Ms. Rosenberg: 

You ask whether certain infortnation is subject to requiredpublic disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 266987. 

The Humble Independent School District (the "district") received a request for all con~plaints 
from "Jan~~ary 1: 2006 [to the] present" received by the district at an administrative level.' 
You claim that the submitted infom~ation is excepted from disclosure under 
sections 552.101, 552.1 14,552.1 17, and 552.137 of the Government Code and the Federal 
Educational Right and Privacy Act ("FERPA"). We have considered the exceptions you 
claim and reviewed tlie submitted infornlation.' 

First, we note that recently, the United States Department of Education Family Policy 
Compliance Office (the "DOE") informed this office that the Family Educational Rights and 
I'rivacy Act ("FERPA"), 20 U.S.C. S1232g, does not perniit state and local educational 

r You inforiii iis, aiid provide documcniation slioiving, the requestor clarified her reqirest for 
iiiforiiiaiioii. See Gov't Code 552.222(b) (go\,ernnicntai body iiiay coriimunicate !villi reqiicstor forpur~~oses  
of  clarifying or nanoii-ing request for iiiforiilation). 

2 Lye assuriie tliat tlie sari~plc of records si~briiittcd to tliis oftice is ti-illy represeiirative olthe requested 
records as a whole. See Ope11 Jlccords ilecision Nos. 409 (!98S), 497 (1988). 'This open records letter does 
riot I-eacli. and therefoi-c does riot authorize tile a~itirliolding of: aiiy oilier reqiiesied records to t l ~ c  cnteiit tliat 
those records contain siibstaniiaily differerit types of iiiformation thaii tliat subiiiittcd to tliis office. 
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authorities to disclose to this office, without parental consent, unredacted, personally 
identifiable information contained in education records for the purpose of our review in the 
open records ruling process under Act. Consequently, state and local educational authorities 
that receive a request for education records from a member of the public under the Act must 
not submit education records to this office in unredacted form, that is, in a form it1 which 
"personally identifiable information" is disclosed. See 34 C.F.R. 5 99.3 (defining 
"personally identifiable inforll~ation"). You liave submitted, among other things, redacted 
education records for our review. Because our office is prohibited from reviewing these 
education records to determine whether appropriate redactions under F E W A  have been 
made, we will not address the applicability ofFERPA to any of the submitted records. Such 
determinations under FERPA must be made by the educational authority in possession ofthe 
education records.' Accordingly, we also do not address you arguments under 
section 552.1 14 of the Government Code. See Gov't Code $$ 552.026 (incorporating 
FERPA into the Act); ,114 (excepting from disclosure "student records"); Open Records 
Decision No. 539 (1990) (determining the same analysis applies under section 552.114 of 
the Government Code and FERPA). We will, however, address the applicability of the 
remaining claimed exceptions to the submitted information, 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code ji 552.10 1. Section 552.101 encompasses information protected by other statutes, such 
as section 21.355 of the Education Code. Section 21.355 provides that "a docume~it 
evaluating tile performance of a teacher or administrator is confidential." Educ. Code 
$ 21.355. This office has interpreted this section to apply to any document that evaluates, 
as that term is conln~only understood, the performance of a teacher or administrator. Open 
Records Decision No. 643 (1996). The Third Court of Appeals has also held that a written 
reprimand constitutes an evaluation for purposes of section 2 1.355. SeeAbbott v. North East 
Indep. Sch. Dist., No. 03-04-00744-CV (Tex. App.-Austin 2006, no pet. h.). This office 
bas determined that a teacher is someone ivho is required to hold and does hold a certificate 
or pemiit required under chapter 2 1 ofthe Education Code and is teaching at tlie time of the 
evaluation. Open Records Decision No. 643. Y ~ L I  contcnd that somc of tlie sirbniitted 
intbtiuation constit~ttes teachcrcvaluaiions for purposes ofsection 2 1.355. You also indicate 
tlie teaclicrs at issue each hold a ccrtific:ite under chapter 21 of the Education Code. Upon 
review, we find that some ofthe information at issue constitutes evaluations for purposes of 
section 21.355. This information, which wc have marked, niust be withl~eld under 
section 552.101 of the Gove~-nnlctit Code. We find; however, that district has not 
dcinonst~-ated that tlic ren~aining informatioil at issue constitutes an evaiuation for purposes 
of section 21.355. Titerefore, none of the remaining inforination may be withheld on that 
basis. 

3 I n  the fut i~rc, if tile district docs obtain pareiital consent to i i ibi i i i t  i~nrudacted education records and 
tlic disti-ict seeks a r i i l ing froiii tliis oflice oi l  tlic proi1i.r rcdnctin~r oft l~oscedi ic; i t ioi~ rccords iii coil~pii;l i lcf u'itli 
IVIIRI'A. ivc iv i i l  ride accordingly. 
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Section 552.101 of the Govemment Code also encompasses the doctrine of common-law 
privacy. See Gov't Code 5 552.101. Common law privacy protects information if (1) the 
~nforn~ation contains highly intimate or embarrassing facts the publication of which would 
be highly objectionable to a reasonable person, and (2) the information is not of  legitimate 
concern to the public. Indus. Found. v. Te-Y. Indits. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976), cert. denied, 430 U.S. 93 1 (1977). The type of information considered intimate 
and embarrassing by the Texas Supreme Court in Iizdltstriul Founclatior~ included - .  
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to sexual organs. Id. at 683. Additionally, this office has found that some kinds of 
medical information or infornlation indicating disabilities or specific illnesses are excepted 
from required public disclosure under common-law privacy. See Open Records Decision 
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987) 
(prescription drugs, illnesses, operations, and physical handicaps). However, this office has 
also found that the public has a legitimate interest in information relating to employees of 
governmental bodies and their employment qualifications and job performance. See Open 
Records Decision Nos. 562 at 10 (1990), 542 at 5 (1990); see also Open Records Decision 
No. 423 at 2 (1984) (scope ofpublic employee privacy is narrow). We have marked portions 
of the submitted information that milst be withheld pursuant to section 552.101 of the 
Govemment Code in coniunction with common-law urivacv. We find, however, that the 
remaining information pertains to district employees' qualifications, job performance, and 
background and personnel infonnation obtained as part of the district's employment of the - 
individuals at issue. Consequently, we conclude you have failed to establish how any 
portion of the remaining submitted information is confidential under comn~on-law privacy. 

Section 552.101 of the Government Code also encompasses constitutional privacy. 
Constitutional privacy consists of two interrelated types ofprivacy: (I)  the right to make 
certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987) . The first type 
protects an individual's autonomy within "zones of privacy" which include matters related 
to marriage, procreation, contraceptioii, family relationships, and child rearing and 
educatioii. Id. The secortd type of constitutional privacy requires a balancing between the 
individual's privacy interests and the public's need to know information of public concern. 
Id  The scope of information protected is riarrower than that under the common law doctrine 
of privacy; the information must concern the "most intimate aspects of human affairs." Id. 
at 5 (citing Ranlie 1'. Citj' o/'iIedit~ig Klictgc, TC,XCIS, 765 F.2d 490 (5th Cir. 1 985)). Upon 
review, we find that you have hiled to establish how any portion ofthe ren1aiiling submitted 
information is confidential under constitutional privacy; and none of it may be withheld 
under section 552.101 on that basis. 

Section 552.1 17(a)(l) of the Government Codc excepts from disclosure the hoilie addresses 
and teiepho~le numbers, social security numbers, and family member iiiformation ofcurrent 
or former officials or employees of a governnlental body who request that this information 
be kept confidential under section 552.024. Wltethcr a particular piece of inforn~ation is 
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protected by section 552.1 17 must be determined at the time the request for it is made. See 
Open Records Decision No. 530 at 5 (1989). The district may only withhold information 
under section 552.117(a)(I) on behalf ofcurrent or former officials or employees who made 
a request for confidentiality under section 552.024 prior to the date on which the request for 
this information was made. If the employee whose personal information is at issue made a 
timely election to keep her personal information confidential, the district must withhold this 
information. The district may not withhold this information under section 552.1 17 if this 
employee did not make a timely election to keep the information confidential. We have 
marked the submitted information that may be subject to section 552.1 17. 

You assert that some of the submitted e-mail addresses are excepted from disclosure under 
section 552.137 of the Government Code. Section 552.137 provides as follows: 

(a) Except as otherwise provided by this section, an e-mail address of a 
member of the public that is provided for the purpose of comrn~~nicating 
electronically with a governmental body is confidential and not subject to 
disclosure under this chapter. 

(b) Confidential information described by this section that relates to a 
member of the public may be disclosed if the member of the public 
affirmatively consents to its release. 

(c) Subsection (a) does not apply to an e-mail address: 

(1) provided to a governmental body by a person who has a 
contractual relationship with the governmental body or by the 
contractor's agent; 

(2) provided to a governmental body by a vendor who seeks to 
contract with the governmental body or by the vendor's agent; 

(3) contained in a response to a rcqi~est for bids or proposals, 
contained in a response to similar invitations soliciting offers or 
information relating to a potential contract, or provided to a 
governmental body in the course of negotiating the terms of a 
contract or potential contract; or 

(4) prov~ded to a governmental body on a letterhead, coversheet, 
pr~nted document, or other document made available to the publ~c. 

(d) Subsection (a) does not prevent a governmental body from d~sclosing an 
e-mail address for any reason to another governniental body or to a federal 
agency. 
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Id. $ 552.137. Section 552.137 excepts from public disclosure certain e-mail addresses of 
members of the public that are provided for the purpose of coniniunicating electronically 
with a governmental body, unless the individual to whom the e-mail address belongs has 
affirmatively consented to its public disclosure. The types of e-mail addresses listed in 
section 552.137(c) may not be withheld under this exception. Likewise, section 552.137 is 
not applicable to an institutional e-mail address, an Internet website address, or an e-mail 
address that a governmental entity maintains for one of its officials or employees. You 
inform us that none of the owners of tlie e-mail addresses in the information at issue have 
consented to the release of their e-mail address. Accordingly, the district must withhold the 
e-mail addresses we have marked under section 552.137 of the Government. 

In summary, this ruling does not address the applicability of FERPA to the submitted 
information. Should the district determine that all or portions of the submitted information 
consists of "educatio~i records" subject to FERPA, the district must dispose of that 
information in accordance with FERPA, rather than the Act. The district must withhold the 
information we have marked pursuant to section 552.101 of the Government Code in 
conjunction with (I)  section 21.355 of the Education Code, and (2) common-law privacy. 
The district must withhold the personal information we have marked pursuant to 
section 552.1 17 of the Government Code ifthe employee to whom it pertains made a timely 
election under section 552.024 of the Government Code. The district must withhold tlie e- 
mail addresses we have marked pursuant to section 552.137 of the Governnient Code. The 
remaining submitted information must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a PI-evious 
determination regarding any other records or any other circumstances. 

This mling triggers iiiiportant deadlines regarding tlie rights and responsibilities of the 
governmental body and of the requestor. For example: govcrn~iiental bodies are prohibited 
from asking the attorney general to I-econsider tliis ruling. Gov't Code 3 552.301(0. If the 
governmental body wants to challenge this niliiig, the governnieiital body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $ 552.324(b). In order to get the 
full benefit of such ail appeal, the governmental body iiiust file suit within I0 calendar days. 
id. 5 552.353(b)(3), (c). If the governiiiental body does not appeal this ruling and the 
governmental body does not comply with i t ,  the11 both the requestor and the attorney general 
have tlie right to file suit against the governniental body to enlbrce this ruling. Id. 

552.321(a). 

If this ruling requires thc go\~crnniental body to release all or part of thc requested 
information, the governniental body is responsible for taking the next step. Based on the 
statute, the attorney general expects tliat, upon receiving this ruling, the governniental body 
will either release the p ~ ~ b l i c  records promptly pursuant to section 552.221(a) of the 
Governnient Code or file a la\vsuit challenging this ruling pursuant to section 552.324 oftlic 
Government Code. If tlie governmental body fails to do one of these things, the11 the 
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requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decisioil by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Sehloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this niling. 

Sincerely, n 

V Ramsey A. Aharca 
Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Ms. Cheryl Burbano 
8 i 03 Hurst Forest 
I-lutnble, Texas 77346-451 1 
(win enclosures) 


