
G R E G  A B B O T T  

December 19,2006 

Mr. Galen Gatten 
Assistant City Attorney 
City of Midland 
P.O. Box 1152 
Midland, Texas 79702-1 152 

Dear Mr. Gatten: 

Yo11 ask whether certain information is subject to required public disclosure under the 
Public Infomlation Act (the "Act"), chapter 552 ofthe Government Code. Yoi~r  request was 
assigned ID# 2671 85. 

The Midland Police Department (the "department") received a request for information 
pertaining to a specified incident. You claim that the requested infonnation is excepted from 
disclosureunder sections 552.101,552.108, and 552.130 ofthe Government Code. We have 
considered the exceptions yon claim and reviewed the submitted information. 

Initially, we address the department's procedural obligations under tile Act. Pursuant to 
section 552.301 (b) ofthe Govei~lment Code, a governlnental body must ask for the attorney 
geiieral's decision and state the exceptions that apply within ten business days after receiving 
the request. See Gov't Code 552.301 (a), (b). You inform us that the department received 
this request on September 26, 2006. I-lowever, yoii did not req~iest a ruling from this office 
~intil October 1 1,2006. Conseq~iently, we find that [he department failed to comply with the 
procedural reqiiircments of section 552.301. 

Pursi~ant to section 552.302 of the C~\~ei-nment Codc, a go\~cmmental body's F.1 ure to 
siibiilit to this office tile infor-ination required in section 552.301 results in tile legal 
presumption that the rccjucsted inlbr~nation is piiblic and iuusl be released. Inforn~ation that 
is presumed public m~ist be released unless agovemnlental body de~uonstrates a compelling 
reason to withhold the information to o\lercome this presumption. See lirilirock v. Stcile Bd. 
ofIris., 797 S.W.2d 379, 381-82 (Tex. App.--Austin 1990, no writ) (governniental body 
n-~ust make compelling demonstl.ation to o\rcrcome presumption of openness piirs~iant to 
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statutory predecessor to Gov't Code $ 552.302); Open Records Decision No. 319 (1982). 
Generally, a governmental body may demonstrate a compelling reason to withhold 
information by a showing that the information is made confidential by another source of law 
or affects third party interests. See Open Records Decision No. 630 (1994). 

Although you raise section 552.108 ofthc Government Code, this section is adiscretionary 
exception that protects a governmental body's interests and may be waived. See Gov't Code 
5 552.007; Open Records Decision Nos. 663 at 5 (1999) (untimely request for decision 
resulted in waiver of discretionary exceptions), 177 (1977) (statutory predecessor to 
section 552.108 subject to waiver); see iris0 Open Records Decisionxos. 665 at 2 n.5 (2000) 
(discretionary exceptions generally); 522 at 4 (1989) (discretionary exceptions in general). 
RUI see Open Records Decision No. 586 (1991) (need of another governmental body to 
withhold information rnay provide compelling reason for nondisclosure under 
section 552.108). Accordingly, you may not withhold the requested inforn~ation under 
section 552.108. However, because sections 552.101 and 552.130 can provide compelling 
reasons to withhold inforination, we will address your arg~~ments  concerning these 
exceptions. 

Section 552.101 of the Go\iernn~ent Code excepts from disclos~irc "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 6 552.101. Section 552.101 encompasses information protected.by otherstatutes, snch 
as section 261.201(a) of thc Family Code, which provides as follows: 

The following information is confidential, is not subject to public release 
under Chapter 552, Government Code, and may be disclosed only for 
purposes consistent with this code and applicable federal or state law or uiider 
rules adopted by an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made under t h ~ s  chapter 
and the identity of the person niaknig the report; aiid 

(2) except as otherwise pro~~ided in this section, llrc files, repoirts, records, 
comniunications, arid working papers used 01- developed in an investigation 
~ ~ n d e r  this cliaptcr or in providing services as a rcs~ilt of an investigation. 

Fam. Code i; 261.201(a). Upon rcvic\v, \ve find tlrat the irifor~natioti at issue was not used 
or developed in an invcstigatio~l of alleged or suspected cliild abuse. See id. 8 261.001 
(defining "abuse" and "neglect" forpurposcs ofchapter 261 oftlie Fanlily Codc). Therefore, 
the information at issue niay not bc v\,itl~l~cld under section 552.101 in conjunction with 
section 261.201(a) of the Family Code. 

Next, section 552.130 ofthe Government C:odc provides ill I-clevatit part: 

(a) infom~ation is excepted from the 1-cquirenlelit of Section 552.021 if the 
information relates to: 
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(1) a motor vehicle operator's or driver's license or permit issued by an 
agency of this state; 

(2) a motor vehicle title or registration issued by an agency of this state; or 

(3) a personal identification document issued by an agency of this state or a 
local agency authorized to issue an identification document. 

Gov't Code $ 552.130(1)-(3). We have marked the Texas motor ve1.ricle record information 
that the department must withhold under section 552.1 30. 

Finally, we note that the remaining submitted information contains social security numbers. 
Section 552.147 of the Government Code provides that "[tlhe social securlty number of a 
living person is excepted from" required public disclosure under the Act. Therefore, the 
department must ~vithhold the social security n~imhers we have marked pursuant to section 
552.147.' 

In summary, the department must withhold the information we have marked under 
sections 552.130 and 552.147 of the Government Code. The remaining submitted 
information must be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This niling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 3 552.301(1). If the 
governmental body wants to challenge this ri~ling, the governiiiental body n~ust  appeal by 
filing suit in Travis County within 30 calendar days. ((2'. S 552.324(b). In order to get the f~tl1 
benefit of such an appeal, the govcmiiicntal body must file suit withill 10 calendar days. 
Iti. 5 552.353(h)(3), (c). If the govel~liiieiital body does not appeal this ruling and the 
govertirnental body docs not comply w-it11 it, then both tlie requestor and tlic attorney 
general have the right to file suit against the go.i~crnmental body to enforce tl~js ruling. 
Id.  5 552.321(a). 

IS this ruling requires the governmental body to release all oi- part of the requested 
info]-mation: the governmental hoily is I-esponsihlc for taking the next step. Raseti on the 
statute, t11c attoi-ncy general cxpccts that, upon receiving this ruling, the govemniental body 
will cithei- release the pi~blic records promptly pursnaiit to section 552.221(a) of the 

'Sectioii 552.147(bj of the Govesmneiit Codc ;~iilliorizcs a governmental body to scdr!ct a living 
I ~ e r ~ o n ' ~ o c i z l  security iiiimber from pi~blic i-clease ivitlioiit rhit iiccessity ofreqiiesting a decision froiii this 
office i~iidcr tile Act. 
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Government Code or file a lawsuit challenging this rulingpursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't ofPzib. Safety V .  Gilbveath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992: no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records arc released in compliance with this ruling, be 
sure that all charges for the informat~on are at or beIow the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Sehloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has q~lestions or comments 
about this ruling, they may contact our oflice. Although there is no statutoiy deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this niling. 

Sincerely, 

Tamara L. Harswick 
Assistant Attorney General 
Opcn Records Division 

Enc. Submitted documents 

c: Mr. Mark Ellcrbc 
25 1 1 Caniarie Avenue 
Midland, Texas 79705 
(w!o enclosures) 


