
G R E G  A B B O T T  

December 20,2006 

Ms. Meredith L. Hayes 
Law Offices of Robert E. Luna, P.C. 
441 1 North Central Expressway 
Dallas, Texas 75205 

Dear Ms. Hayes: 

You ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigxed ID# 266237. 

The Carrollton-Famiers Branch Independent School District (the "district"), which you 
represent, received a request for inforn~ation pertaining to the district's heaithcarc insurance 
proposals. Although you raise no exceptiorls to disclosure on the district's behalf. you state 
thar the requested information may implicate the proprietary interests of the following third 
parties: Hancock Benefits Consultants, Inc. ("Hancock"); Insurance Management Services 
("IMS'); Alr Benefit Consultants ("Alt"); DeltaDental Insurance Company ("Delta Dental"); 
Walgreens Wealtl~ Initiatives ("Walgreens"); Great- West Life & Annuity Irlsurance Company 
("Great-West"); Blue Cross Blue Shield of Texas ("Blue Cross"); Aetna ("Aetna"); TML 
Intergovernmental En~ployce Benefits Pool ("TML"); Pham~a Care Management Services 
("Phanua"); Private Healtheare Systems, Inc. ("PI-ICS"); FBMC Proven Benefit Solutions 
("FBMC"); US Script; The JI Companies ("JI"); Express Scripts ("Express"); Fisenl Health 
("Fiserv"); Healthsmart; and United Heaithcarc ("United"). Pursuant to section 552.305 of 
tlie Government Code, you were required to notify thc interested third parties ofthe request 
and of their riglil to submit arguments to this office as to why tlic information should not be 
released. See Gov't Code 9 552.305(d) (permitting inlercsted third party to submit to 
attorney general reasons why requested information should not bc released); see also Open 
Records Decision No. 542 (1990) (determining that statutory predecessor to section 552.305 
pemiits govcm~nentai body to rely on interested third party to raise and explain applicability 
of exception to ciisclosure in certain circumstances). We Ilave reviewed the submitted 
informatiori and considered the submitted arguments. 
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Initially, we note that you havenot submitted for our review United'sproposal. We therefore 
assume you have released such infom~ation to the extent that it existed when the district 
received the request. If you have not released any such records, you must do so at this time. 
See Gov't Code 8 5  552.301(a), .302; see also Open Records Decision No. 664 (2000) (if 
governmental body concludes that no exceptions apply to requested information, it must 
release information as soon as possible). 

Next, we note that an interested third party is allowed ten business days after the date of its 
receipt of a governmental body's notice under section 552.305(d) of the Government Code 
to submit its reasons, if any, as to why requested information relating to that party should be 
withheld from disclosure. See Gov't Code 5 552.305(d)(2)(B). As ofthe date of this letter, 
the following co~iipanies have not submitted comments explaining why their information 
should be withheld from disclosure: Hancock; IMS; Alt; Delta Dental; Walgreens; Blue 
Cross; TML; Pharma; FBMC; 31; Fiserv; and Healthsmart. Thus, these companies havenot 
demonstrated that any of their information is proprietary for purposes of the Act. See id. 
5 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of 
commercial or financial information, party must show by specific factual evidence, not 
conclusory or generalized allegations, that release ofrequested info~x~ation would cause that 
party substantial competitive harm), 552 at 5 (1 990) (party must establishprinzczfucie case 
that information is trade secret), 542 at 3 (1990). Accordi~lply, the district may not withhold 
any of the submitted information on the basis of any proprietav interests that these 
co~npanies may have in the information. 

We next address the submitted arguments. PHCS argues that its information is confidential 
pursuant to section 552.101 of the Gover~lment Code. Section 552.101 excepts from 
disclosure inforrnation considered to be confidential by law, either constitutional, statutory, 
or by judicial decision. Gov't Code $ 552.101; see also Open Records Decision Nos. 61 1 
at 1 (1992) (relating to con~nion-law privacy), 600 at 4 (1992) (relating to constitutional 
privacy), 478 at 2 (1987) (relatingto statutoryconfidentiality). However, PHCS does not cite 
to any specific law, and we are not aware of any law, that makes any portion ofthe submitted 
inforrnation confidential under section 552.101. See Open Records Decision Ko. 478 at 2 
(1987) (statutory confidentiality requires express language makiiig information confidential 
or statine that info~~nation shall not be released to public). Accordingly, the district may not - - ~ 

withhold any portion of the submitted information under section 552.101 of the Government 
Code. 

Great-West also raises section 552.101 of thc Govemnient Code in co~ijuiiction with section 
1305.503(b) of the Insurance Code. Section 1305.503 of the Iiisurancc Code provides: 

b) Coiifidcntial information provided to or obtained by thc departnie~it ulider 
this section remains confidential and is not subject to tiisclosure under 
Chapter 552, Goveritnient Code. The department may not release, and a 
person may not gain access to, any information that: 
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1) could reasonably be expected to reveal the identity of an 
injured employee; or 

2) discloses provider discounts or differentials between 
payments and billed charges for individual providers or 
networks. 

Ins. Code 5 1305.503. Wc note that section 1305.503 applies only to information "provided 
to or obtained by the [Texas Department of Insurance]." See ~ r l .  Accordingly, section 
1305,503 is not applicable to documents in the hands of other govemrnental bodies. The 
information at issue is maintained by the district. Therefore, none of the submitted 
information is confide~~tial nnder section 1305.503(b) of the Insurance Code, and it may not 
be withheld under section 552.101 on that basis. 

Next, Express contends that its information is excepted from disclosure under section 
552.104 of the Government Code. Section 552.104 excepts &om disclosure "information 
that, if released, would give advantage to a con~petitor or bidder." See Gov't Code 
5 552.104. However, we note that section 552.104 is a discretionary exception that protects 
only the interests of a governmental body, as distinguished from exceptions which are 
intended to protect the interests ofthird parties. See OpenRecords Decision Nos. 592 (1 991) 
(statutory predecessor to section 552.104 designed to protect interests of a governmental 
body in a competitive situation. and not interests of private parties submitting information 
to the government), 522 (1989) (discretionary exceptions in general). As the district does 
not seek to withhold any information pursuant to section 552.104, we find this section does 
not apply to the infonnation at issue, and it may not be withheld on tliat basis. See Open 
Records Decision No. 592. 

Next, Actna, Great-West, PHCS, US Script, and Express each claim exception to disclosure 
under section 552.1 10 ofthe Govcmnient Code. Section 552.1 10 protccts: (1) trade secrets, 
and (2) corni~iercial or financial info~oimation the ciisclosure of which would cause substantial 
competitive harm to the person from whoru the info]-mation was obtained. See Gov't Code 

552.1 ( a )  (b). Section 552.1 10(a) pvotects the propel-iy interests of private parties by 
excepting from disclosure trade secrets obtained from apeason and privileged or corifidentiai 
by statute or judicial decision. See in'. 9 552.1 10(a). A "trade secret" 

may consist of any fo~xiuia, pattern, device or con~pilation of infonnation 
\vltich is used in one's business, atid which gives [one] an opportunity to 
obtain an advantage over competitors who do not know or use it. It may bc 
a fornli~la for a clieniical compound, a process of nianufacturin~, treating or 
preserving materials, a pattern for a niachine or other device. or a list of 
customers. It differs fi-on1 other secret information in a business in tliat it is 
riot simply infonnation as to single or ephemeral events in the conduct ofthe 
business, as for example tlic amount or other terms of a secret bid for a 
contract 01- the salary of certain cn~ployccs. . . . A trade sccret is a pl-ocess or 
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device for continuous use in the operation of the business. Generally it 
relates to the production of goods, as for example, a machine or formula for 
the production of an article. It may, however, relate to the sale of goods or 
to other operations in the business, such as a code for determining discounts, 
rebates or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method ofbookkeeping or other office management. 

RESTATEMENT OF TORTS 5 757 cmt. b (1939); see also Hyde Corp. v. Huflines, 3 14 S.W.2d 
763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979). 217 (1978). 

There are six factors to be assessed in determining whether information qualifies as a 
trade secret: 

(1) the extent to which the infonnation is known outside of [the company's] 
business; 

(2) the extent to which it is known by employees and others involved in [the 
company's] business; 

(3) the extent ofmeas~tres taken by [the company] to guard the secrecy ofthe 
information: 

(4) the value of the iliformation to [the company] and to [its] competitors; 

(5) the amount of effort or money expended by [the company] in developing 
this information; and 

(6) the ease or difficulty with which the information could be properly 
acquired or duplicated by others. 

RESTATEMENT OF TORTS $ 757 cmt. b (1 939); see ~11so Open Records Decision No. 232. 
This office must accept a claim that infolmatioll suhject to the Act is excepted as a trade 
secret if api-iiniz/i~cie case for exenlption is made and no argumcnt is submitted that rebuts 
the claim as a matter of law. Open Records Dccisio~l No. 552. However, we cannot 
conclude that section 552.1 10(a) is applicable unless it has been sliown that the information 
meets the definition o f a  trade secret and the necessary factors have been dcmonstrated to 
establish a trade secret claim. Open Records Decision No. 402 (1983). 

Section 552.110(b) protects "[c]ommerciai or financial infomiation for which it is 
demonstrated based oil specific factual evidence that disclosiire \vould cause substa~~tial 
competitive ham? to the person from whom the information was obtained[.]" Gov't 
Code 5 552.1 10(b). This exception to disclosure reijuires a specific factual or evidentiary 
showing, not conclusory or generalized allegations, that substantial competitive injury 
wo~ild likely rcs~ilt from rcleasc of the infonnation at issuc. i l l .  3 552.3 lO(h); see also 
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National Parks & Co~~sewatiori Ass'n v. Morton, 498 F.2d 765 (D.C. Cir. 1974); Open 
Records Decision No. 661. 

Great-West seeks to withhold portions of its proposal, including pricing information, 
customer hsts, organizational structure, and sample contracts under sections 552.1 10(a) and 
552.1 10(b). US Script and Express each claim that their pricing information is excepted 
from disclosure under sections 552.1 1 O(af and 552.1 10(b). Aetna and PHCS also assert that . . 
their pricing information is excepted froin disclosure under section 552.1 10(b). Upon review 
of the submitted briefs and information at issue, we find that US Script, Express, Aetna, and 
PHCS have established that some of the information they seek to withhold, which we have 
marked, constitutes conimercral and financial infonnation, the release of which would cause 
the companies substantial competitive harm. The district must withhold the information we 
have marked under section 552.110. However, we determine that none of these third party 
companies has demollstrated that any portion of the remaining information constitutes trade 
secret information or commercial or Financial infom~ation, the release of which would cause 
them substantial competitive hann. See Open Records Decision Nos. 552 at 5-6 ( I  990), 661 
(must show by specific factual evidence that substantial competitive injury would result from 
release of particular infomiation at issue), 319 at 3 (1982) (information relating to 
organization, personnel, and qualifications not ordinarily excepted from disclosure under 
statutory predecessor to section 552.1 10); see also RESTATEMENT OF TORTS 5 757 cmt. b 
(1939) (information is generally not trade secret if it is "simply infomiation as to single or 
ephemeral events in the conduct of the business" rather than "a process or device for 
contiiiuous use in the operation ofthe business"). Accordingly, pursuant to section 552.110, 
the district must withhold only those portions of the s~ibmitted infonnation that we have 
marked under that section. 

Great-West also raises section 552.13 1 of the Govcmment Code. Section 552.13 1 relates 
to economic development infonnation and provides in part: 

(a) Information is excepted from [recluired public disclosi~re] if the 
infoniiation relates to econon~ic developnicnt negotiations involving a 
govcr~imental body and a business prospect that the goveni~ilcntal body seeks 
to have locate, stay, or expand in or near the territory of the governmental 
body and the infoniiation relates to: 

(1) a trade sccrct of the business prospect; 01 

(2) corn~iicrcial or fiiiaiicial infonuation Ibr which it is deiiionstrated 
based 011 specific factual cvidciice that disclos~~rc \vould cause 
substantial competitive hann to the person froni whom the 
information was obtained. 

(b) Unless and ~~ i i t i l  an agrccinent is made with the husincss prospect, 
infomsaiion about a fir~ancial orothcr incentive being offered to the b~~sincss  
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prospect by the governmental body or by another person is excepted from 
[required public disclosure]. 

Gov't Code S; 552.13 1. Section 552.131(a) excepts from disclosure only "trade secret[s] of 
[a] business prospect" and "commercial or financial information for which it is demonstrated 
based on specific factual evidence that disclosure would cause substantial competitive harm 
to the person from whom the information was obtained." Id. This aspect of section 552.131 
is co-extensive with section 552.110 of the Government Code. See id. 5 552.1 10(a)-(b). 
Great-West has failed to explain how the submitted information relates to economic 
development negotiations involving it and the district. See itl. $552.13 1. Accordingly, we 
conclude that the district may not withhold anyportio~i ofthe submitted informatio~i pursuant 
to section 552.131(a) of the Government Code. Furthermore, we note that section 
552.131(b) is designed to protect the interest of governniental bodies, not third parties. As 
the district does not seek to withhold ally information pursuant to section 552.131 (b), we find 
this section does not apply to the information at issue, and it may not be withheld on that 
basis. Accordingly, no portion of the submitted information is excepted under section 
552.13 l (b) of the Government Code. 

Next, we note that portions oftlie submitted information are excepted from disclosure under 
section 552.136 of the Government Code. This section states that "[nlotwithstanding any 
otherprovisioii of this chapter, a credit card, debit card, charge card, or access device number 
that is collected, assembled, or maintained by or for a governmental body is confidential." 
Gov't Code 5 552.136. Thus: the district must withhold the i~isurailce policy nnmbers we 
have marked under sectioii 552.136. 

We further note that section 552.147 of the Government Code provides that "[t]lie social 
security number of a living person is excepted from" required pitblic disclosure under the 
Act. Id. 5 552.137. Accordingly, the district must withhold tlie social security number we 
have marked under section 552.147.' 

Finally, we note tliat soiue ofthe submitted illformation appears to be protected by copyright. 
A cl~stodian of public records must conlply with tlie copyriglit law and is not required to 
f~iniish copies of records that are copyrighted. httoi-ney General Opitiion JM-672 (1987). 
A goveninieiital body m~ist allow inspection of copyrighted materials unless an exception 
applies to thc info~lilation. Id. If a member of the public wishes to make copies of 
copy-ighted materials, the person niiist do so uilassistcd by the governmental body. In 
making copies, Ll~e member of tlie public assumes tlie ditty ofcompliance with the copyright 
law and t?,e risk of a copyright infringement suit. See Open Records Decision Xo. 550 
(1 990). Tlius, the reniainingsilbinitted information tnust bc released to the requestor, but any 
informatioil protected by copyright must be released ill accordance with copyright law. 

'We note tliat sectioli 552.147(b) of tlie Ciovenimerit Codc a~iilioiizcs a goveiiimental body to redact 
a li\,iiig ~~crsnr i ' s  sociiil src~isity iiurnhes from public selcase witlio~it tile necessity ofieqiiesting a drcisiori fiom 
t h ~ s  oirice ulidci t lx  Act. 
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In summary, the district must withhold the information we have marked under section 
552.110 of the Government Code. The district must also withhold the insurance policy 
numbers we have marked under section 552.136 of the Government Code and the social 
security number we have marked ~ ~ n d e r  section 552.147 of the Govemment Code. The 
remaining submitted infomiation must be released to the requestor, but any information 
protected by copyright must be released in accordance with copyright law. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governrnental body and of the requestor. For example, governniental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
govemrnental body wants to challenge this ruling, the governniental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $552.324(b). ln order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the govenlrnental body does not appeal this ruling and the 
govemtilental body does not coniply with it, then both the requestor and the attorney 
general have tile right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governmental body to release all or part of the req~rested 
information, the gover~i~llental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the p ~ ~ b l i c  records promptly pursuant to section 552.22I(a) of the 
Government Code or file a lawsuit challenging this ruling pursuaiit to section 552.324 ofthe 
Governmerit Code. If the governmental body fails to do one of these things, then the 
requestor sllould report that failure lo the attorney general's Open Government Hotline, 
toll free, at (877) 673-0839. The requestor may also iile a complaint with the district or 
county attorney. It/. C; 552.3215(c). 

If tliis ruling requires or permits the govcr~iiiiental body to withhold all or some of the 
requested infonnation, the rcquestor can appeal that decision by suing the governmental 
body. Itl. $ 552.321(a); Te.~(rs I ~ ~ I J  't of Pirh. Sofef )~ v, Gilhrecriii, 842 S.\i1.2d 408, 41 1 
(Tex. App.-Austin 1992, no \wit). 

Please remeruberthat under the Act thc release of info1111ation triggers certain procedures for 
costs and charges to tire requestor. Ifrecords arc released in compliance wit11 this ruling, be 
sure that a11 charges for the information are at or below the legal arnoiints. Q~restions or 
complaints about over-charging must bc directed to Hadassah Scliloss at the Office of the 
Attorney General at (5 12) 475-2497. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Mr. Scott Koenig 
P.O. Box 38184 
Dallas, Texas 75238-01 84 
(wlenclosurc) 

Mr. J. Paul Hancock Mr. Patrick Sanders 
Hancock Benefit Consilltants Insurance Management Services 
17101 Kuykendahl Road P.O. Box 15688 
Houston, Texas 77068 Amarillo, Texas 79105 
(wlo enclosures) (W/O enclosures) 

Mr. Robert Budd Mr. Chris Alt 
Delta Dental Insurance Company Alt Benefit Consultants 
700 Parker Square, Suite 150 6410 So~ithwesi Boulevard, Suite 204 
Flower Mound, Texas 75028 Fort Worth, Texas 761 09 
(wlo et~closurcs) (W/O enclosures) 

Mr. Kennit C. Crawford Mr. Rich Scheel 
Walgreens Health Initiatives Great-West Life & A~~!iuity Insurance Co. 
1504 Mayfair Drive 85 15 East Orchard Road 
Mcsyuitc, Texas 75149 Greenwood Village, Colorado 801 11 
(W/O enclosures) (W/O enc1os~i~-es) 
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Mr. J. Michael Sullivan 
Blue Cross Blue Shield of Texas 
P.O. Box 655730 
Dallas, Texas 75265-5730 
(wio enclosures) 

Ms. Susan L. Smith 
TML 
182 1 Rutherford Lane, Suite 300 
Austin, Texas 78754-515 1 
(wio enclosures) 

Mr. W. Troy Collins 
US Script 
2425 West Shaw Avenue 
Fresno, California 9371 1 
(wlo eilclosures) 

Mr. Russell Brown 
FBMC Proven Benefit Solutions 
P.O. Box 730561 
Onnond Beach, Florida 32174 
(wio enclosures) 

Mr. Paul Saper 
The JI Companies 
10535BoyerBoulevard, Suite I00 
Austin, Texas 78758 
(wlo enclosures) 

Ms. Susan Clark 
Aetna 
2777 North Stemmons Freeway, 3'"loor 
Dallas, Texas 75207 
(W/O enclosures) 

Mr. John Wardle 
Pharma Care Management Services 
195 1 Spindle Trail 
Frisco, Texas 75034 
(wlo enclosures) 

Mr. Lester Kohor 
Great-West Healthcare 
851 5 East Orchard Avenue 
Greenwood Village, Colorado 801 11 
(wlo enclosures) 

Mr. James F. Herrington 
Private Healthcare Systems 
1100 Winter Street 
Waltham, Massachusetts 02451-1227 
(W/O enclosures) 

Mr. Ed Ignaczak 
Express Scripts 
13900 Riverport Drive 
Maryland Heights, Missouri 63043 
(wlo enclosures) 


