
G R E G  A B B O T T  

January 3,2007 

Ms. Patricia Fleming 
Assistant General Counsel 
Office of the General Counsel 
Texas Department of Criminal Justice 
P.O. Box 4004 
Huntsville, Texas 77342-4004 

Dear Ms. Fleming: 

You ask whether certaininformation is subject to required public disclosure under the Public 
Informatiol~ Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 2681 12. 

The Texas Department of Justice (the "department") received a request for the requestor's 
disciplinary records and most recent PD-49 write-up. You claim that the submitted 
information is excepted from disclosure under sections 552.10I,552.107 and 552.134 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted inforniation. 

Sectiori 552.101 of the Government Code excepts from disclosure "inforniation considered 
to be confidential by law, either constitlitional, statutory, or by judicial dccision." You raise 
section 552.101 in conj~~nctioii with constitutional privacy, which protects two kinds of 
interests. See lt%ale/i I .  Roe, 429 U.S. 589, 599-600 (1977); Open Records Decision 
Nos. 600 at 3-5 (1992), 478 at 4 (1987), 455 at 3-7 (1987). The first is tlic interest in 
isldeperidence in making certain important decisions related to the "zones of privacy" 
pertainiiigio marriage, procreation, contraception, familyrelationsliips, and child rearingand 
education that have been recognized by the United States Supreme Court. See Facljo v. 
Coon, 633 F.2d 1172 (5"' Cir. 1981); Open Records Decision No. 455 at 3-7. The second 
constitutionally protected privacy intel-est is in freedom from public disclosure of certain 
personal swatters. See Rnrrzie v. City of flerlrvig Village, Tes., 765 F.2d 490 (5"' Cir. 1985); 
Open Records Decision No. 455 at 6-7. This aspect of constit~~tional privacy balanccs the 
individual's privacy interest against the public's interest in the information. See Open 
Records DecisionNo. 455 at 7. Constitutional privacy under section 552.101 is reserved for 

, 
"the most intimate aspects of human affairs." Irl. at 8 (quoting Rci~nie, 765 F.2d at 492). 
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In Open Records DecisionNo. 430 (1 985), this office determined tliat a list ofinmate visitors 
is protected by constit~itional privacy because people have a First Amendment right to 
correspond with inmates, which would be threatened if their names were released. See also 
Open Records Decision Nos. 428 (1985) (logs of certain mail sent or received by inmates 
protected by constitutional privacy), 185 (1978) (public's right to obtain inmate's 
correspondence list not sufficient to overcome First Amendment right of inmate's 
correspondents to maintain comrnunicatioli with inmate free of threat of public exposure). 
The submittedinfon~iation contains inmate xrisitationrecords. Based on yourrepresentations 
and our review of the information in question, we conclude that the department must 
withhold the information you have marked under section 552.101 of the Government Code 
i11 conjunction with constitutional privacy. 

Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege. When asserting tlie attorney-client privilege ~ ~ n d e r  section 552.107, 
a governmental body has the burden of providing the necessary facts to demonstrate the 
elements of the privilege in order to withliold the information at issue. Open Records 
Decision No. 676 at 6-7 (2002). First, a governmenlal body must demonstrate tliat the 
information constitutes or documents a conimunication. Id. at 7. Second, the 
communication must have been made "for the purpose of facilitating the rendition of 
professional legal services" to the client governmental body. TEX. R. EVID. 503(b)(l). The 
privilege does not apply when an attorney or representative is ilivolved in some capacity 
other than that of providing or facilitating professional legal services to the client 
go\lemmental body. 117 re Tex. Fnrmecr Ins. E.xcil., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in capacity other than that ofattorney). Governmental attorneys often act in capacities 
other than that of professional legal counsel, such as administrators, investigators, or 
managers. Thus, thcmere fact that acommi~nication involves an attorney forthe government 
does not demolistrate this element. Third, the privilege applies only to colnmrilrications 
between or among clieiits, client representatives, lawyers, and lawyer representatives. TEX. 
R. EVID. 503(b)(l)(A), (B), (C), (D), (E). Thus, a govemniental body must inform this office 
of the identities and capacities of the individuals to who111 each co~nmunication at issue lras 
been niadc. Lastly, the attorney-clie~it privilege applics only to a cof<fic/cntiiti 
communication, id. 503(b)jI), meaning it was "not intended to be disclosed to third persons 
otlrer than tlrose to whom disclosurc is made in furtheratice of the rendition of professional 
legal selvices to  he client or lliose reasonably iiccessary for the transtnissioii of the 
communication." Id. 503(a)(5). 

Whether a commutlication 111ects this dcfiiiition depends on the intent ofthe parties ilivolved 
at the time tlrc information was commilnicated. Oshoriie v. .Joii,~so~z, 954 S.W.2d 180, 184 
(Tcx. App.-Waco 1097, tro writ). Moreover, because the client may elect to waive the 
privilege at any ti~iic, a govem~iiental body iiiitst explain that the confidentiality of a 
comni~inication has beell maintained. Section 552.107(1) generally excepts at? entire 
comm~iiiica~ion that is dc~iio~istrated to 1x2 protected by the attorney-client privilege unless 
othenvise waived by tlie governmental body. See IIuic ib. DeS'Ilc~zo, 922 S.W.2d 920, 923 
(Tcx. 1996) (privilege extends to cntirc communication, incliidi~ig facts containcd therein). 
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You state that the information you havc marked under section 552.107 consists of a 
communication between a department attorney and her client agency for the purpose of 
rendering legal services. You state that these communications were intended to be 
confidential, and that confidentiality has been maintained. Based on your representations and 
our review of the information at issue, we agree that the information you have marked is - 
protected by the attorney-client privilege. We therefore conclude the department may 
withhold the information you have marked under section 552.1 07 of the Government Code. 

Section 552.134 of the Government Code relates to information about inmates of the 
department and provides in relevant part: 

(a) Except as provided by Subsection (b) or by Section 552.029, information 
obtained or maintained by the Texas Department of Criminal Justice is 
excepted from the requirements of Section 552.021 if it is information about 
an inmate who is confined in a facility operated by or under a contract with 
the department. 

Gov't Code $ 552.134(a). Yon state that the remaining information you have marked under 
section 552.134 is about an inmate who is confined in a facility operated by the department. 
We find that the exceptions in section 552.029 of thc Government Code are uot applicable 
in this instance. Therefore, the marked information is excepted f?om disclosure under 
section 552.134 of the Government Code and must be withheld. 

In summary, the department must withhold the infomiation you havc marked under 
section 552.101 ofthe Government Code in colijunction with constitiitional privacy, as well 
as the information yo11 have marked under section 552.134 ofthe Govemnient Code. The 
department may withhold tlie information you have marked under section 552.107 of the 
Government Code. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records 0:- any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
go\~crnmentai body and of tlie requestor. For example, govemniental bodies arc prohibited 
from asking thc attorney general to reconsider this ruling. Gov't Code $ 552.301(f). If the 
governmental body wants to challenge this ruling, the govcrnniental body must appeal by 
filing stiit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of sucli an appeal, the govcrnliiental body must file suit within 10 calendar days. 
lil. $ 552.353(b)(3), (c). If the govemmental body docs not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file stlit against thc govcl~imental body to enforce this ruling. Id. 
4 552.321(a). 
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If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep'f ofPub. Safety v. Gilbuenth, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
con~plaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Jaime L. Fiores 
Assistant Attorney General 
Open Records Division 

Ref: ID# 2681 12 

EIIC. S ~ b ~ ~ i i t t e d  documents 

c: Ms. Roechalle Schwark 
P.O. Box 1521 
Livingston, Texas 77351 
(W/O enclosures) 


