
ATTORNEY GENERAL OF TEXAS 
-- - 

G R E G  A B B O T T  

January 3,2007 

Mr. J. Andrew Bench 
City Attorney 
City of Greenville 
P.O. Box 1353 
Greenville, Texas 75403-1353 

Dear Mr. Bench: 

Yo11 ask whether ceriain information is subject toi-equired public disclosure under the Public 
lliformation Act (the "Act"), chapter 552 of the Governmetit Code. Your request was 
assigned ID# 268332. 

The City of Greenville (the "city") received a request for all emails on the mayor's computer 
"which have been sent, received or deleted since his arrival iii office ~intil the present day." 
Yo11 stale that yoii have released soi~te of the requested inforl~lation, but claini that the 
submitted infonnation is excepted from disclosure under sections 552.101, 552.107, 
atid 552.131 of the Government Code. We have considered tile exceptiolls you claim and 
reviewed tile submitted infonnation. 

liiitialiy, we niust address the city's obligations under section 552.30 1 of the Government 
Code. Pursuant to section 552.301(b). a go~erniiiei~tal body niust ask for tlie attorney 
general's decision and state the exceptions that apply \vitliiii ten business days after ~.cceivii~g 
the request. See Gov't Code ji 552.301(b). You state that tlie city rcceived this request on 
October 9, 2006. Accordiiigly, the tenth business day after the request was received was 
October 23, 2006, While the city's request for a r~iling is dated October 23, 2006, i t  bears 
a postmark date of October 24, 2006. Scc id. 6 552.308 (clcscl-ibing rules for calc~llatilig 
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submission dates of documents sent via first class United States mail, common or contract 
carrier, or interagency mail). Consequently, we find that the city failed to comply with the 
procedural requirements of section 552.301. 

Pursuant to section 552.302 of the Goveninient Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the requested information is public and must be released unless a compelling reason 
exists for withholding the information from disclosure. See Gov't Code 5 552.302; Hartcock 
v. State Bd. of 111s.. 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) 
(govemmental body must make compelling demonstration to overcome presumption of 
openness pursuant to statutory predecessor to section 552.302); Open Records Decision 
No. 3 19 (1982). Generally, a compelling reason exists when third party interests are at stake 
or when information is confidential under law. Open Records Decision No. 150 (1977). 
Sections 552.107 and 552.131(b) of the Government Code are discretionary exceptions to 
disclosure that protect a governmental body's interests and may be waived.' See Gov't Code 
5 552.007; Open Records DecisionNos. 676 at 10-1 1 (2002) (attorney-client privilege under 
Gov't Code 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary exceptions 
generally), 663 at 5 (1999) (waiver of discretionary exceptions). Thus sections 552.107 
and 552.13 l(b) do not provide compelling reasons fornon-disclosure under section 552.302, 
and the city may not withhold any of the submitted i~iforrnatiori under either of these 
exceptions. I-Iowever, because section 552.101 can provide a co~npelling reason to withhold 
informatio~i, we will address your argunients regarding this section. 

Next, we address the city's claim that portions of the submitted inforn~ation are subject to 
a confidentiality agreement. Information is not confidential under the Act simply because 
the party submitting the information anticipates or requests that it be kept confidential. See 
Iridus. Fottnd. v. Tex. lildits. Accidcilt Bd,  540 S.W.2d 668,677 (Tex. 1976) (go\'ernn~ental 
agency may not brinz infornmation within scope of predecessor to section 552.101 by 
promulgatio~i of rule; to imply such authority iiiereiy from general rille-making powers 
would be to allow agency to circunivent very purpose of pvedccessor to Act). In other 
~vords, a govcni~~iental body cannot, through an agreenlent or contract, overrille or repeal 
provisions of the Act. See Attorney General Opinion JM-672 (1987); Open Records 
Decision No. 541 at 4 (1990) ("[Tlhc obligatioils of a governmental body under the 
[predecessor to the] Act cannot be compromised simply by its decision to enter into a 
contract.") Consequently, unless the submitted infor~uation falls within an exception to 
disclosiire, it must be released, notwithstanding any expectation or agreement to the 
contrary. 

'TIE city cloiii~s section 55?.13I(h) of the govcriimciit Codc. Unlike siihsectii>ii 552 l3 I (a )  of  the 
(ioverriiiieilt Code, wiiicii protects third-party psaprielary ii-1formaiion, siibsectioii 552131(h) protects a 
governiiicntai body's iiitesesrs. TRus, siibszctioii 552.13 l(b) is n discrelionary esccptio~i to disclosiirc and inay 
be waived by a governmeiital hotly's fniliire to comply with section 552.301. .See Ope11 Records Decision 
No. 665 at 2 1-1.5 (2000). 
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Section 552.101 of the Government Code excepts from disclosure "infomiation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision" and 
encompasses information protected by other statutes. You inform us that Exhibit E consists 
of "drafts of an expectations memo presented to the City Manager during an executive 
session regarding her performance evaluation." Thus, we understand you to claim that 
Exhibit E is excepted from disclosi~re pursuant to the statutes governing closed meetings of 
gover~~mental bodies. 

The Open Meetings Act ("OMA"), which establishes the general rule that every meeting of 
every governmental body shall be open to the public, perniits closed meetings for certain 
purposes. A governmental body that conducts a closed ~ i i e e t i n ~  must either keep a certified 
agenda or make a tape recording ofthe proceeding, except forprivate attorney consultations. 
Gov't Code $ 551.103. The agenda or tape is kept as potential evidence in litigation 
involvi~ig an alleged violation of the OMA. See Attorney General Opinion JM-840 (1988). 
Section 55 1.104(c) ofthe Govemrnent Code provides that "[tlhe certified agenda or tape of 
a closed meeting is available for public inspection and copying only under a court order 
issued under Subsection (bM3)." Section 551.146 of the Government Code penalizes the 

~ ,~ , 

unlawful disclosure of a certified agenda or tape recording of a lawfully closed meeting as 
a Class B misdemeanor. and makes the person responsible for disclosure liable for damages - 
to aperson injured or damaged by the disclosure. Thus, such information cannot be released 
to a member of the public in response to an open records request. See Open Records 
Decision No. 495 (1988). In addition, ~~di iu tes  of a closed nieeting are confidential. See 
Open Records Decision No. 60 (1974) (closed meeting minutes are cotifidcntial under 
predecessor to section 55 1.104); see nlso Open Records Decision Nos. 563 (1 990) (minutes 
of properly held executive sessioil are confide~itial under OMA); Open Records Decision 
No. 495 (information protected under predecessor to section 55 1.104 cannot be released to 
member of public in respo~ise to open records request). However, records discr~ssed or 
created in a closed meeting, other tliaii a certified agenda or tape recording, are not made 
confidential by chapter 551 ofthe Governnierit Code. .See Open Records Decisioi? Nos. 605 
at 2-3 (1992) (concluding illat section 551.074 does not autliorize a governmental body to 
witlihold its records of tlic names of applicants for public eiiiploynient who were discussed 
in an executive session), 485 at 9-10 (1987) (investigative report not excepted from 
disclosure under statutory predecessor to seeiion 552.101 siinply by vinue ofits having been 
considered in executive sessioii); see n1.so Attorney Gcneral Opinion JM-1071 at 3 (1989) 
(statutory predecessor to section 551.146 did not prohibit rne~iibers of governnicntal body 
or otiici- individuals in attend:ince at executive sessio~i fi-oin making p ~ ~ b l i c  statenierits about 
sitbjcct ni;itter of execiitir-e session); see airo 01x11 Records Uccisiori Nos. 658 at 4 (1998) 
(statutory confidentiality provisioii must be express. and confidciitiality requirement will not 
be iniplied from slatutory structure), 649 at 3 (1996) (language of confideritiality pi-ovision 
controls scope of its protection), 478 at 2 (1987) (statutory contideiitialiiy requires express 
larigringit niakirig certain information confidential or staliiig that inforniatioii shall not be 
rclcased to piiblic). Because Exliibit E coiisists of eii?aiIs regarding drafts of a memo 
discussed during an executive session, cliapter 55 1 is iiiapplicable. Therefore, Exliibit E may 
not be Lvithheld rnider sectioii 552.101 of tlie Got,en~mciit Coilc. 
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However, we note that the submitted infornlation contains the email addresses of members 
of the public. Sect~on 552.137 of the Government Code excepts from disclosure "an e-mail 
address of a member of the public that is provided for the purpose of conimunicating 
electronically with a governmental body" unless the member of the public consents to its 
release or the e-mail address is of a type specifically excluded by subsection (c). See Gov't 
Code 3 552.137(a)-(c). The e-mail addresses at issue do not appear to be of a type 
specifically excluded by section 552.137(c). You do not inform us that these members of 
the public have affirmatively consented to the release of the e-mail addresses contained in 
the submitted materials. Therefore, the city must withhold the e-mail addresses we have 
marked under section 552.137. The remaining information must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling niust not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body niust appeal by 
filing suit in Travis County within 30 calendar days. Icl. 5 552.324(b). In order to get the 
full benefit ofsuch an appeal, thegovernmental body must file suit within 10 calendar days. 
Id 552.353(b)(3), (c). If the govemmeiltal body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governrnental body to enforce this nrling. Id. 
$ 552.32 1 (a). 

If this ruling requires the govemnientaI body to release all or part of the requested 
informatioil, the goverlimental body is responsible for taking the next step. Rased on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly purs~iant to section 552.221(a) of  the 
Govcrilment Code or file a lawsuit ehalleiiging this niling piirsiiant to section 552.324 of the 
Coveninlent Code. If the governtilental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government FIotliiie, toll 
free, at (877) 673-6834. The requestor may also file a complaint with the district or county 
attorney. id. $ 552.321 5(e). 

If this ri!ing requires or permits the gover-nniental body to witllhold all or soii~e of  the 
requested inf'oi-illation, the requestor can appeal that decision by suing the govcr~in~ental 
body. id. $ 552.321(a); Texas Dep't of P~ib.  Sufi~!,, I,. G'ilhr.ccitl7, 842 S.W.2d 408, 41 1 
(Tex. App.-----Austin 1992, no writ). 

Please rcmemher that under the Act the release of infornialion triggers certaiil procedures 
for costs and cl~arges to the requestor. Ifrecords are released ill  compliance with this ruling. 
be sure that all charges for the inforniatioii are at or below the legal a~tiounts. Questions or 
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complaints about over-charging must he directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Jose Vela 111 
Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Ca~valho Reed 
c/o J. Andrew Bench 
P. 0. Box 1353 
Greenville, Texas 75403-1353 
(wlo enclosures) 


