
G R E G  A B B O T ?  

January 4,2007 

Mr. Scott A. Kelly 
Deputy General Counsel 
A&M System Building, Suite 2079 
200 Technology Way 
College Station, Texas 77845-3424 

Dear Mr. Kelly: 

You ask whether certain information is subject to required public disclosure under the 
Public Info~mation Act (the "Act"): chapter 552 ofthe Governnient Code. Your request was 
assigned ID# 269219. 

Prairie View A&M University (the "university") received a request for infonnatioil 
pertaining to a specified hearing that involved the requestor's client. You claim that the 
req~iestedinfom~ation is excepted from disclosure under sections 552.101,552.103,552.107, 
552.111, 552.1 17, and 552.137 o r  the Government Code. We have considered the 
exceptions you claim. We have also considered comments sribmitted by the requestor. See 
Gov't Code $ 552.304 (interested party may submit comments stating why information 
sliould or should not be released). 

Initially, we note that the Unitcd States Department of Education Family Policy Coinpliance 
Office (the "DOE)  has recently infonned this office that the Family Edticational Rights and 
Privacy Act ("FERPA"), 20 U.S.C. 5 1232(a), does not pennit state and local educational 
actthoritics to disclose to this office, -~vithoilt parental consent, unredacted, personally 
identifiable iniorniation contained in education records for the purposc of our review in the 
open records ruling process under the Act.' Conseqi~eiitly, state and local educational 

' A  copy of this letter may he found on the Ofiice of the Attorney General's website: 
l ~ t t p : / : w ~ v w . o a g . s t a t c . t ~ ~ i ~ s ~ o p i ~ ~ o p e i l / t n ~ l .  
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authorities that receive a request for education records from a member of the public under 
the PIAmust not submit education records to this office ~ I I  unredacted form, that is, in a form 
in which "personally identifiable information" is disclosed. See 34 C.F.R. 5 99.3 (defining 
"personally identifiable information"). You inform us that the requested information may 
i~iclude education records. Our office is prohibited from reviewing these education records 
to determine whether appropriate redactions under F E W A  have been made; therefore, we 
will not address the applicability of FEKPA to any of the requested records. Such 
detemiinations under FEWA must be made by the educational authority in possession ofthe 
education records.' 

We must nest address the university's obligati ons under section 552.301 of the Government 
Code, which prescribes the procedures that a governmental body must follow in asking this 
office to decide whether requested information is excepted from public disclosure. Pursttant 
to section 552.301(e), a governmental body must submit to this office within fifteen business 
days of receiving an open records request a copy of the specific information requested or 
representative samples, labeled to indicate which exceptions apply to which parts of the 
documents. See Gov't Code $ 552.301(e)(l)(D). The university received the request for 
infonnatio~l on October 23, 2006, but has not submitted a copy of the specific information 
requested or representative san~ples of it. Thus, the university failed to coniply with the 
procedural requirements mandated by section 552.301. 

Pursuant to section 552.302 of the Government Code; a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the requested information is public and must be released unless the govemn~e~ltal body 
demonstrates a compelling reason to withhold the information from disclosure. See Gov't 
Code 8 552.302; I~oncocli v Sliilte Brl nfIi7s., 797 S,mT.2d 379, 381 -82 (Tex. App.-Austin 
1990, no writ); Open Records Decision No. 319 (1982). A compelling reason exists when 
third-party interests arc at stake or when information is confidential under otlier law. Open 
Records Decision No. 150 (1977). Sections 552.103, 552.107, and 552.111 of the 
Government Code arc discretionary in nature; they serve only to protect a governmental 
body's interests and may be waived. See I>iillns Areii Rupii7i'i Triltisii v. Dullils Mor-ni~zg 
Meit's; 4 S.W.3d 469, 475-76 (Tcx. App-Dallas 1999, no pet.) (govei-nmental body may 
waive section 552.103); Open Rccords Decision Nos. 677 at 10 (2002) (attorney work- 
product privilege under section 552.1 11 or rule 192.5 is not compelling reason to withhold 
inforniation under sectioii 552.302) 676 at 12 (2002) (attorney-client privilege ~ n ~ d c r  
section 552.107 or r~ile 503 constitutes coinpelling reason to witlrlrold information under 
section 552.302 only ifinfom1ation's release would harm third party);.sec cilso Opcn Records 
Decision No. 522 (1989) (discretionary exceptions in general). As such, none of these 
sections collstitutes a compelling reason to \vithhold iiiformatio~l for purposes of 

'In tire fiitorc, if tile iiniversity does obtain parciital coiiseili to submit iiiiredacted education records 
and t l ~ c  iii~iversity seeks a ruling froiii this office 011 the proper icdactioii of tliosc ediicatio~l rccosds in 
conipliance \sit11 PERPA. \ve will rule accordingly. 
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section 552.302. In addition, although sections 552.101, 552.1 17, and 552.137 of the 
Government Code can provide conipelling reasons for rlondisclosure of information under 
section 552.302, we have no basis for concluding that the requested information is excepted 
under these sections because you failed to submit any portion of it to us for our review. 
Therefore, we have no choice but to order you to release the information at issue. If you 
believe that the information at issue is confidential, private, or proprietary and may not 
Ia\vf~rlly be released, you must challenge this ruling in court as outl~ned below. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govemniental body and of the requestor. For example, governn~ental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(f). Ifthe 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governniental body does not comply with it, then both the requestor and the attolney general 
have the right to file suit against the governmental body to eriforce this ruling. Icl. 
$ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the goverr~n~ental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, itpon receiving this ruling, the governmental body 
will either release the pi~blic records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challengiiig this ruling pursuant to section 552.324 of the 
Govenuiient Code. If the govem~nental body fails to do orie of these tliiiigs, then the 
requestor should report that failure to the attorney general's Open Governinent Hotline, toll 
Cree, at (877) 673-6839. The requestor riiay also filc a complaint with the district or county 
attorncy. I(/. $ 552.3215(e). 

If this ruling requires or perniits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing thc governriiental 
body. Id. $ 55%.321(a); Te.ic~s Dep't ofPzrh. Scfety ti. Gilhveilili, 842 S.W.2d 408, 411 
('fcx. App. ---Ausiiri 1992, no writ). 

Please remember that under thc Act the release of inCorinatioii triggel-s certairlprocedures for 
costs and cllarges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the infoniiation are at or below the legal amounts. Qucsiions or 
coinplaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorricy General at (5 12) 475-2497. 
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If the governnlental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. We note that a third party may challenge this 
ruling by filing suit seeking to withhold information from a requestor. Gov't Code 
5 552.325. Although there is no statutory deadline for contacting us, the attorney general 
prefers to receive any comments within 10 calendar days of the date of this ruling. 

Sincerely, 

&en Records ~ i i i s i o n  

c: Mr. Lonnie B. Davis 
P.O. Box 2108 
Lufkin, Texas 75902-2108 


